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preface to tlje &tton^ ffitjition* 



The first edition of this work has been for some years out of 
print. During that time the mode of procedure in actions 
has been remodelled by the Judicature Acts, and the Eules 
of Court made thereon, and uniformity of practice has, to a 
very great extent, been introduced into the Chancery and 
Queen's Bench Division of the High Court. While still 
adhering to the original plan of the book, I have, never- 
theless, in this edition, added a summary of the proceedings 
in an action in the Queen's Bench Division, showing in what 
particulars the practice in actions in the Queen's Bench 
and Chancery Divisions differs. 

No claim is put forward that this book is anything more 
than a concise record of the ordinary practice in an action 
in the Chancery and Queen's Bench Divisions of the High 
Court ; but it is hoped that it is sufficiently full as a first 
book for the use of students. 

The alterations in practice made by the Eules of the 
Supreme Court, 1883, the additional Eules of 1884, and 
the Funds Eules, 1884, have been included in the text. 
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Page 11, note (o), after " 89 " add " 39 A 40 Vict, a 59, b. 17/' 

Page 14, note (d), for " 88 " read " 37." 

Page 41, note (c), for " Corshaw " read " Cajrshaw" 

Page 53, line 27, (^er " actions " deUU " nBoaUy." 

Page 68, note (fc), after " 151 " odd " id, 262." 

Pbge59, note (a), o^/i^er *'127" add "bat see JTet^^ v. BuJtchw, 82 
W. E. 378." 

Page 62, line 4, c(/iter '* and " odd " dated, and aocording to the former 
practice also." 

Page 83, note (e), after « 161 " add " 25 Ch. Div. 76." 

Page 96, note (/), after " 397 " odd " 25 Ch. Div. 68." 

Page 101, note (5), for « 1283 " read " 1883," and after " 216 " odd " and 
see BwrstaU y. B&yfus, 32 W. B. 418." 

Page 107, note (d), after "670 " add " 32 W. E. 668, C. A." 

Page 110, note (c), after " C. A." add 63 L. J. 82, Q. B. 

Page 141, note {e)jfor'' 66, rr." read " 65, r. 27, snb-rr." 

Pfege 157, note (e), after « 165 " add " 50 L. T. Eep. N. S. 246, C. A." 

Rige 164, note (b), afUr " 66 ** add " 32 W. E- 288." 

Pbge 219, note (/) after " 66, r." odd " 27, snb-r.' 
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A CONCISE VIEW 



OF THE 



PROCEEDINGS IN AN ACTION IN THE 
CHANCERY DIVISION OF THE 

HIGH COURT. 



OEIGIN AOT) HISTOEY OF THE COURT OF 

CHANCERY. 

The Court of Chancery, now a division of the Jligh Court 
of Justice, seems to have derived its origin frbm the great 
Aula Regis, or rather from the King's ordinary council. It 
has its name of Chancery {canceUaria) from the judge 
who presides, the Lord Chancellor, or cancellarivs, who, Sir 
Edward Coke tells us, is so termed a canceUarido, from can- 
celling the King's letters patent when granted contrary to 
law. (a) His office has been traced down to the reign of 
Henry II. ; he was then almost always a high dignitary of 
the Church, and besides his independent legal jurisdiction 
it would appear that this great officer was the principal actor 
as regards the judicial business which the select council, as 
well as the great council, had to advise upon or transact, (h) 
It was a custom of Edward I. to send certain of the 
petitions addressed to him, praying extraordinary remedies, 
to the Chancellor or the Master of the Rolls, by writ under 

(a) Seo 3 Steph. Com. 320, ed. 7 ; I (6) 1 Spenoe's Eq. 834.. 
1 Hallam's Const. Hist. 469, ed, 3. | 
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the Privy Seal, directing them to give such remedy as should 
appear to be consonant to honesty. When the Chancellor 
administered relief independently of the council, it was by 
express delegation from the King, and given, as it would 
seem, by the advice of the council, (a) 

In the reign of Edward EL. it appears from several records 
that the Court of Chancery was then in full operation. (6) 

In the reign of Edward HI. the Court of Chancery, as a 
court of ordinary jurisdiction, became of great importance. 
The Chancellor, under his ordinary jurisdiction, held pleas of 
scire facias for repeal of letters patent, of petitions of right 
and monstra/ns de droit for obtaining possession or restitution 
of property from the Crown, traverses of offices, scire facias 
upon recognisances, executions upon recognisances and upon 
statutes, and pleas of all personal actions by or against any 
officer or minister of the Court of Chancery. The Chancellor 
also held jurisdiction on appeals of false judgment when 
any lord would not do right to those under his jurisdiction. 
He was visitor of colleges, &c., of royal foundation, and had 
jurisdiction over the King's wards ; and also in all cases in 
which the Crown was concerned, (c) 

The proceedings in all, or most of • these cases, were by 
common law. process, not by petition or bill. But the 
Chancellor, in the exercise of his ordinary or common law 
Jurisdiction, could not advert to matters of conscience ; and 
on issue being joined on a matter of fact in a cause before 
him in his ordinary court, it was tried in the Court of King's 
Bench, for he never had authority to summon a jury, (d) 

In the reign of Edward in. also the Court of Chancery 
appears as a distinct court for giving relief in cases which 
required extraordinary remedies. The King, being otherwise 
too much engaged to attend to the numerous petitions pre- 



(a) 1 Spenoe's Eq. 335, 336. 

(&) 1 Spencers Eq. 336 ; and see 
cases collected, 1 Camp. Lives of 
Lord Chancellors, 206-209. 



(c) 1 Spence's Eq. 3^6, 337. 

(d) 1 Spenoe'B Sq. 337. 
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sented to hini) he, in the twenty-second year of his reign, by 
a writ or ordinance, referred all such matters as were of 
grace to be despatched by the Chancellor or by the keeper of 
the Privy Seal ; thus conferring a general authority to give 
relief in all matters requiring the exercise of the prerogative 
of grace. From this time suits by petition, without any 
preliminary writ, became a common course of procedure 
before the Chancellor, as it had been in the council. On 
the petition being presented, if the case called for extra- 
ordinary interference, a writ was issued by the command of 
the Chancellor, but in the name of the Sang, by which the 
party complained against was summoned to appear before 
the Court of Chancery to answer the complaint and abide 
by the order of the court. One great engine for the dis- 
covery of truth, which was then unknown to the common 
law, namely, the examination of the parties on oath, was 
employed by this tribimal, by means of a writ of subpoena, 
said to have been invented by Waltham, Bishop of Salisbury, 
keeper of the rolls, about 5th Eichard II. (a) 

The principles on which the decisions of the Chancellor in 
the exercise of the extraordinary jurisdiction thus committed 
to him were founded, were, it would appear, those of honesty, 
equity, and conscience. (&) 

In the reign of Edward HE. the Court of Chancery, as 
well as the Court of King's Bench, ceased to follow the 
Bang, (c) 

Early in the reign of Bichard II. the Chancellor, the King 
being young, with the sanction, no doubt, of the council, 
though in opposition to the Commons, exercised an authority 
in favour of the weak and poor for repressing disorderly 
obstructions to the course of the law, and punishing the 
defaults of the officers who were intrusted with its adminis- 
tration, and affording a civil remedy in cases of violence and 



(a) 1 Spenoe's Eq. 337-339 ; HaJ- 
1am* B Const. Hist. 470, vol. 1, ed. 
3 ; Stoiy's Eq. ss. 44, 46. 
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(6) 1 Spence's Eq. 339. 
Ic) 1 Spence's Eq. 340. 
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outrage which, for whatever reason, could not be effectuallj 
redressed through the ordinary tribunals, (a) 

In this reign petitions, or bills, as they were afterwards 
called, were addressed directly to the Chancellor himself; 
most of them founded on some outrage or violence from 
which redress is sought, (h) 

The Commons not succeeding in their efforts to extinguish 
the Chancellor's extraordinary jurisdiction, addressed their 
petitions to its due regulation, and, as a result, the 17 Bich. 2, 
c. 6, enacted that, where persons were compelled to appear 
before the council or the Chancery on suggestions found to 
be untrue, the Chancellor should have the power to award 
damages according to his discretion. From the time of 
the passing of this statute it is considered that the Court of 
Chancery was established as a distinct and permanent court, 
having separate jurisdiction, with its own peculiar mode of 
procedure similar to that which had prevailed in the council, 
though perhaps not yet wholly separated from the council. 
Petitions for extraordinary remedies were still presented to 
the King, but they were usually referred by him to the 
Chancellor, who at this time was assisted in the exercise of 
his judicial duties, legal and eqidtable, by the Master of the 
Eolls. (c) 

No bills addressed to the Chancellor in the reign of 
Henry IV. have been found, and few in the reign of 
Henry Y., though uses and trusts had then become general ; 
but the bills now began to be in English. In the reign of 
Henry VI. the Court of Chancery was in full operation, and 
large additional powers of coercion were conferred on the 
Chancellor in particular cases. The writs in the reign of 
Henry VI. refer to the proceedings as being in canceUarid, 
without reference to the council. Prom this time the bills 



(a) 1 Spenoe's Eq. 342, 343; 
Hallam'8 Const. Hist. 469, yol. 1, 
ed. 3 ; Story's Eq. ss. 46, 48, and 
note. 



(b) 1 Spence's Eq. 344 ; Story's 
Eq. 8. 48. 

(c) 1 Spenoe's Eq. 345, 346. 
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appear to have been filed. In the reign of Edward lY. 
proceedings by bill and subpoena became tbe daily practice of 
the Court of Chancery ; and, though the conunon law judges 
continued to dispute the Chancellor's authority to interfere 
with the proceedings of the common law courts, there appears 
to be no evidence of further opposition on the part of the 
Commons to the authority of the Court of Chancery ; and 
down to the reign of Charles II. the court continued to 
be substantially the same as it was in the. reign of 
Edward IV. (a) 

The introduction of uses or trusts about the close of the 
reign of Edward III., which we find established in the 
reign of Henry Vm., gave new activity and extended 
operation to the jurisdiction of the court, but, as before 
shown, it did not found it. The redress given by the 
Chancellor in such cases was merely a new application of the 
old principles of the court, as there was no remedy at law to 
enforce the observance of uses and trusts. (&) 

In the reign of James I. a controversy of great heat and 
violence arose upon the point whether a court of equity could 
give relief for or against a judgment at common law ; and it 
was mainly conducted by Lord Coke against and by Lord 
EUesmere in favour of the Chancery jurisdiction. At last 
the matter came directly before the King, and upon the advice 
and opinion of very learned lawyers, to whom he referred it, 
his Majesty gave judgment in favour of the equitable juris- 
diction in such cases. Lord Bacon succeeded Lord EUesmere, 
and, by his celebrated ordinances for the regulation of Chan- 
cery, gave a systematical character to the business of the 
court. From this period down to the time when Sir H. Finch 
(afterwards Earl of Nottingham) was elevated to the bench 
in the reign of Charles IE. (1673), little improvement was 
made either in the principles or in the practice of Chancery. 
With Lord Nottingham, however, a new era commenced. He 



(a) 1 Spence*8 Eq. 346-349. 



(b) See Story's Eq. s. 49 ; 1 
Spenoe's Eq. 346, 347. 
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poBsesBed a thorough comprehension of the true principles of 
equity, and was thus enabled to expand the remedial justice 
of the court far beyond the aims of his predecessors. In the 
course of nine years, during which he presided in the court, 
he built up a system of jurisprudence and jurisdiction upon 
wide and rational foundations which served as a model for 
succeeding judges, and gave a new character to the court, and 
hence he has been styled "the father of equity." Lord 
Hard wick is said to have widened the foundation and 
completed the structure begun and planned by Lord 
Nottingham, (a) 

As willhave been collected from what has already been 
stated, the Chancellor, in early times, was, generally speak- 
ing, next to the King, the person of greatest consequence,^ 
not only in rank, but in influence and authority, politically as- 
well as judicially ; but after Beckett's time his influence was, 
for the most part, silently exercised in the council, so that 
the Chancellor seldom appears as a prominent figure in 
history. The Court of Chancery, from the reign of Henry VI, 
down to the Commonwealth, consisted of the Chancellor as- 
sole, or at least supreme judge, the Master of the Eolls, and 
a college of clerks, of which the Master of the EoUs was the 
chief. In the reign of Edward III. these clerks, who were 
the assessors or council of the Lord Chancellor, obtained the 
style or title of masters. (6) The ofl&ce of Lord Chancellor 
or Lord Keeper, whose authority by the statute 5 Eliz. c. 18, 
was declared to be exactly the same, is at this day created by 
the mere delivery of the Great Seal into his custody ; and he 
has, in addition to his other duties and privileges, precedence 
(if of the peerage) over every temporal lord, (c) 

Besides the office of Chancellor, there is, as before stated^ 
that of Master of the Bolls, called clerk or custos of the Bella 
until the reign of Henry VII. It is an office of the highest 



(a) Story's Eq. as. 51, 52. 
(h) 1 Spenoe's Eq. 355, 356, 360. 
Tli9 officQ of Master in Olumoery 



was abolished by the 15 & 16 Yiot. 
c. 80, BS. 1, 2. 

(c) 3 Steph. Com. 325, 8th ed. 
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antiquity, and always ^ve Tery liigli rank In a statute oi 
12 Bich. 2 (1388) he is placed before all the judges and next 
to the Chamberlain. He was, like the Chanoellor, a conser- 
vator of the peace by prescription, and formerly usually of 
the clergy. He was generally associated with the Chief 
Justices in all references made to them for their opinions on 
great questions on which the Crown desired to be advised. 
The Master of the Bolls was also frequently appointed to be 
the Lord Keeper of the Great Seal, but he was sometimes 
restricted in its use. In early times the appointment to the 
office of Master of the Bolls does not appear, of itself, to 
have conferred judicial authority. The exercise of judicial 
authority by him is to be traced from the reign of Edward I. 
downwards. From the reign of Henry VI. there are bills 
for relief addressed to him. But the judicial duties of the 
Master of the Bolls, excepting such as were specially con- 
ferred by commission from the Crown, appear to have m(»*e 
properly belonged to him in the character of one of the 
masters (a) who have been briefly noticed. Indeed, in 
modem times doubts were entertained as to the judicial 
authority of the Master of the Bolls ; to settle which it was 
declared; by 3 Geo. 2, c. 30, that all orders and decrees made 
by him, except such as, by the course of the court, were 
appropriated to the Great Seal alone, should be deemed to be 
valid, subject, nevertheless, to be discharged or altered by 
the Lord Chancellor. And by the 3 & 4 Will. 4, c. 94, s. 24, 
the Master wof the Bolls (subject to the same qualification) 
was specially directed to hear motions, pleas, and demurrers, 
as well as causes generally, which should be set down for 
hearing before him. (6) 

The business of the court increased so much that it became 
necessary, in the year 1813, to appoint another assistant to 
the Lord Chancellor in his judicial functions, under the title 
of Vice-Chancellor of England. This was done by the 

(a) 1 Spence'B Eq. 100, 357-359. | (b) 3 Steph. Com. 334, 8th ed. 
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statute of 53 Geo. 3, c. 24; and after tlie transfer of the 
equity business of the Court of Exchequer to the Court of 
Chancery, which took place in the year 1841, two more Vice- 
Chancellors were appointed, each sitting, like the Master of 
the SoUs, separately from the Lord Chancellor, (a) 

By the 14 & 15 Vict. c. 83 (amended by the ?0 & 31 Vict, 
c. 64, s. 1), two judges, called the Lords Justices of the Court 
of Appeal in Chancery, were appointed ; and this Court of 
Appeal consisted, when the Judicature Acts came into opera- 
tion, of the Lord Chancellor, together with these Lords 
Justices, and such court possessed all the jurisdiction exer- 
cised by the Lord Chancellor, so far as the judicial business 
in Chancery was concerned, without prejudice, however, to 
his right to sit, as formerly, alone. From this court an ulti- 
mate appeal lay to the House of Lords. 

Such were the judges of the Court of Chancery at the time 
of the passing of the Judicature Acts. 



(a) See 3 Steph. Com. 334, 8th 
ed. In the reign of Henry Vlll. the 
Master of the Bolls is sometimes 



styled yice-Ohancellor : (1 Spenoe 
Eq. 359.) 
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CHAPTER I. 



SECTION I. 

THE CODETS, JUDGES, AOT> OFFICERS UNDER 

THE JUDICATUEE ACTS. 

By the 36 & 37 Vict. c. 66 (Judicature Act, 1873), the 
Supreme Court of Judicature was created, and the High 
Court of Chancery, including the jurisdiction of the Master 
of the BoUs, the Courts of Queen's Bench, Common Pleas, 
and Exchequer, and the Courts of Probate, Diyorce, and 
Admiralty, ceased to exist as separate courts, and were con- 
solidated together and constitute one Supreme Court of Judi- 
cature, which is separated into two great divisions — ^first, the 
High Court of Justice ; and, secondly, the Court of Appeal. 
The High Court of Justice is a Superior Court of Record, 
and has had transferred to and vested in it the jurisdiction 
formerly possessed and exercised by the courts above named, 
as also by the Courts of Common Pleas at Lancaster and 
Durham, the courts created by commissions of assize, of oyer 
and terminer and gaol delivery, and of every judge thereof, 
with the following exceptions : — (a) 

(1.) The appellate jurisdiction of the Court of Appeal in 
Chancery, or of the same court sitting as a Coxirt of Appeal 
in Bankruptcy, or of the Court of Appeal in Chancery of 
the County Palatine of Lancaster ; 

(2.) The jurisdiction of the Lord Chancellor or Lords 
Justices of Appeal in Chancery in relation to the custody of 

(a) Sects. 3, 4, 16, 17, 22, 39. 



10 



The Courts, Judges, and Officers. 



the persons and estates of idiots, lunatics, and persons of 
unsound mind ; 

(3.) The jurisdiction of the Lord Chancellor in relation to* 
grants of letters patent, (a) or the issue of commissions or 
other writings to be passed under the Great Seal, or as a 
visitor of any college, or of anj charitable or other foundation;: 

(4.) The jurisdiction of the Master of the Bolls in rela- 
tion to records in London or elsewhere in England. 

The High Court of Justice has three divisions, of which 
the Chancery Division is one. (h) The judges of this 
division are the Lord Chancellor, who is president thereof,, 
though not a permanent judge of the High Court ; and five- 
judges of first instance. The Master of the Bolls has ceased 
to be a judge of the High Court of Justice, (c) 

A judge of the Court of Appeal may ako, upon the 
request of the Lord Chancellor, sit as a judge of the High 
Court, and perform any official or ministerial acts for a 
judge who is absent, or during a judicial vacancy, or as an< 
additional judge of any division; and while so acting he 
has all the authority and power of a judge of the High 
Court, (d) 

In any commission of assize, oyer and terminer and gaol 
deliveiy, the Queen may (ifUer alia) include any ordinary 
judge of the Court of Appeal, or any judge of the Ch&ncery 
Division of the High Court appointed after the commenoe- 
ment of the Judicature Act, 1873, who is liable to go- 
circuit, (e) 

Any judge sitting in court is denned to constitute a court of 



(a) The jtixisdiotioii over patents 
is now Tested in the High Court of 
Justice : (Be Morgan* a Patent, W. 
N. 1876, p. 27 ; 46 & 47 Vict. c. 67, 
8. 28.) 

(6) The other divisions are the 
Qneen's Bench Division (of which 
the London Bankruptcy Court now 
forms part) ; the Probate, Divorce, 
and Admiralty Division, the latter 



division comprising in reoJily three- 
separate courts (36 & 37 Vict. o. 66» 
s. 31 ; Order in Oouncil, Deo. 16,. 
1880 ; 46 & 47 Vict. c. 52, a. 93). 

(c) See 36 & 37 Vict. o. 66, as. 5,. 
31 ; 38 A 39 Vict. o. 77, s. 3; 44 & 
45 Vict, c 68. a. 2. 

(d) 36&37Vict.o. 66,8. 61. 

(e) 36 & 37 Vict. c. 66, ss. 29, 
37 ; 89 & 40 Vict. c. 69, s. 16. 
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the High Court of Justice ; and he maj exercise in court or 
in chambers all or any part of the jurisdiction by the Judi- 
cature Act, 1873, vested in the High Court in all such causes 
and matters, and in all such proceedings in any causes or 
matters, as before this Act might have been heard in court or 
in chambers, respectively, by a single judge of any of the 
courts whose jurisdiction is transferred to the High Court of 
Justice, (a) 

To the Chancery Division of the High Court is assigned (1) 
all causes and matters pending in the Court of Chancery at 
the commencement of the Judicature Act, 1873; (2) all 
causes and matters commenced after this Act under any 
Act of Parliament by which exclusive jurisdiction in respect 
of such causes or matters has been given to the Court of 
Chancery or to any judge thereof, except appeals from County 
Courts ; and (3) all causes or matters for any of the following 
purposes : 

The administration of the estates of deceased persons. 

The dissolution of partnerships, or the taking of partner- 
ship or other accounts. 

The redemption or foreclosure of mortgages. 

The raising of portions or other charges on land. 

The sale and distribution of the proceeds of pibperty 
subject to any lien or charge. 

The execution of trusts, charitable or private. 

The rectification or setting aside or cancellation of deeds or 
other written instruments. 

The specific performance of contracts between vendors 
and purchasers of real estates, including contracts for 
leases. 

The partition or sale of real estates. 

The wardship of infants, and the care of infants* 
estates, (h) 

All matters within the jurisdiction of the court under the 

(a) 36 & 37 Vict. o. 66, b. 39. | (b) 36 & 37 Vict. o. 66, 8. 34. 
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Conveyancing and Law of Property Act, 1881, (a) and the 
Settled Land Act, 1882, are assigned to this division. (5) 

As before stated, one of the divisions of the Supreme 
Court is the Court of Appeal, which is a superior court of 
record, and is constituted as follows : The Lord Chancellor, 
the Lord Chief Justice of England, the Master of the EoUs, 
and the President of the Probate, Divorce, and Admiralty 
Division (these are ex-officio judges), and five ordinary judges 
of appeal, (c) 

Besides the ordinary judges of ' appeal, a judge of the 
Queen's Bench Division, and the Probate, Divorce, and 
Admiralty Division, may, on the written request of the Lord 
Chancellor, addressed to the president of the division, sit as 
an additional judge of the Court of Appeal. The judge 
who is to sit is chosen by his own division. During his 
attendance in the Court of Appeal he has all the jurisdiction 
and powers of a judge of the Court of Appeal, but he is 
not otherwise to be deemed to be a judge of that court. 
Nor can he sit as a judge on the hearing of an appeal from 
any judgment or order made by himself, or made by any 
divisional court of which he was a member and was present 
when the decision appealed against was given, {d) 

Not less than three judges of the Court of Appeal sitting 
together can hear appeals from a final judgment or order, 
and not less than two judges so sitting can hear appeals 
from an interlocutory judgment or order, (e) 

The jurisdiction and i)owers of the following courts are 
now transferred to and vested in the Court of Appeal : 

(1.) All jurisdiction and powers of the Lord Chancellor 
and of the Court of Appeal in Chancery in. the exercise of 
his and its appellate jurisdiction, and of the same court as a 
court of appeal in bankruptcy : 



(a) 44 & 45 Yiot. o. 41, s. 69. 

(b) 45 & 46 Yiot. o. SB, b. 46. 

(c) 36 & 37 Vict. c. 66i s. 18 ; 
38 & 39 Vict. c. 77, s. 4 ; 39 
& 40 Vict. c. 59, 8. 15 ; 44 & 45 



Vict. 0. 68, 88. 2, 3, 4 ; and Order 
in Conncil 16th December, 1880. 

(d) 38 & 39 Vict. o. 77, s. 4 ; 44 
& 45 Vict. c. 68, 8. 11. 

(e) 38 ^ 39 Vict. o. 77, s. 12. 
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^2.) All jurisdiction and powers of the Court of Appeal 
in Chancery of the County Palatine of Lancaster, and of 
the Chancellor of the Duchy and County Palatine of Lan- 
caster when sitting alone as a judge of re-hearing or appeal 
from the decrees or orders of the Court of Chancery of the 
County Palatine of Lancaster : 

(3.) All jurisdiction and powers of the Court of the Lord 
Warden of the Stannaries, assisted by his assessors, and 
also of the Lord Warden when sitting in his capacity of 
judge : 

(4.) All jurisdiction and powers of the Court of Exchequer 
Chamber : (a) 

(5.) All jurisdiction vested in or exercised by the Queen in 
Council, or the Judicial Committee of the Privy Council 
upon appeals from the Court of Admiralty, or from any 
order in lunacy made by the Lord Chancellqr, or by any 
other person having jurisdiction in lunacy, (h) 

From the Court of Appeal a further appeal lies to the 
House of Lords, which is the court of final appeal for the 
United Kingdom, (c) The court itself practically consists 
of a few legal members of the House of Lords, lay peers 
never voting in any appeal to the House as a court 
of law, although theoretically they have the right to do 
so. (d) 

No appeal can be heard and determined by the House of 
Lords unless there are present not less than three of the 
following lords of appeal: — (1) The Lord Chancellor; (2) 
the Lords of Appeal in ordinary ; (3) such peers of Parlia- 
ment as are for the time being holding or have held high 
judicial office ; which includes those of Lord Chancellor of 
Great Britain or Ireland, paid judge of the Judicial Com- 
mittee of the Privy Council, or of judge of one of Her 



(a) This ooTirt was the interme- 
diate Court of Appeal froxn the 
Common Law Conits before the 
passing of the Judicature Acts. 



(6) 36 & 37 Viot. c. 66, s. 18. 
(c) 39 & 40 Viot. 0. 59, s. 3. 
Id) May's Pari. Pr. 370, 8th ed. 



14 Sittings and Vacations of the Court. 

Majesty's superior courts of G-reat Britam, wliicli are defined 
by the Act. (a) 

In addition to the judges or judicial officers of the Supreme 
Court, there are certain administrative officers, the most 
important of whom are the following : The masters of the 
Supreme Court (h) ; the registrars and district registrars, the 
chief clerks (c) ; the examiners (d) ; the official referees (e) 
and the taxing masters. (/) 

The duties performed by these officers respectively cannot 
conveniently be stated here, but will be found detailed in the 
ensuing pages. 



SECTION II. 
SITTINGS AND VACATIONS OF THE COUET. 

The division of the legal year into terms is, by the 
Judicature Act, 1873, abolished, (g) 

The Court of Appeal, and the High Court of Justice in 
London and Middlesex, now hold four sittings a year, 
namely, the Michaelmas sittings, which commence on the 
24th of October and end on the 21st of December; the 
Hilary sittings, which commence on the 11th of January and 
end on the Wednesday before Easter ; the Easter sittings 
which commence on the Tuesday after Easter week and end 
on the Friday before Whit Sunday ; and the Trinity sittings, 
which commence on the Tuesday after Whitsun week and 
end on the 12th of August, (h) 

The days of commencement and termination of each 
sitting, <&c., are included in such sitting, (i) 

The offices of the Supreme Court are to be open every day 



(a) 39 & 40 Vict. o. 59, si. 5,25. 

(b) 42 & 43 Yiot. c. 78, as. 4-7 ; 
Ord. 61, r. 3. 

(c) Ord. 35 ; Ord. 55, r. 15. 

(d) Ord. 38, r. 5, et geq, 

(e) 36 & 37 Vict. c. 66, s. 83. 



(/) 5 & 6 Vict. c. 103, 8. 3. 
(flf) 36 A 37 Vict. c. 66, s. 26. 
(h) Ord. 63, r. 1 ; Judg. Bes. 
Dec. 1883. 

(i) Ord. 63, r. 5. 



Sittings and Vaeations of the Court. 15 

of the year except Sundays, Gk)od Friday, Easter Ere, 
Monday and Tuesday in Easter week, Whit. Monday, 
OhristnuuB Day and the next following working day, and 
all days appointed by proclamation to be obseryed as days of 
general fast^ humiliation, or thanksgiying. (a) 

The office hours of the several offices (except the Siunmons 
and Order, Crown office, and Associates department) aire from 
ten in the forenoon to four in the afternoon, except on 
Saturday and in vacation, when they close at two in the 
afternoon. In the excepted offices the hours are from eleven 
in the forenoon to five in the afternoon, except on Saturdays 
and in vacation, when they close at three in the afternoon, (h) 

The offices of the district registrars are open on the days 
and hours on which the offices of the registrar of the County 
Court of the place in which the district registry is situate 
are open, (c) The office of the district registry at Man- 
chester is not to be opened on the five days next following 
Whit Monday, (d) 

There are four vacations in each year : the Long Vacation, 
commencing on the 13th of August and ending on the 23rd 
of October; the Christmas Vacation, commencing on the 
24th of December and ending on the 6th of January ; the 
Easter Vacation, commencing on Good Friday and ending 
on Easter Tuesday ; and the Whitsun Vacation, commencing 
on the Saturday before Whit Sunday and terminating on the 
Tuesday after Whit Sunday. The days of commencement 
and termination of each vacation are included in such 
vacation, (e) • 

During each vacation two judges of the High Court, 
selected each year, sit in London or Middlesex to hear all 
applications that require to be immediately or promptly 
heard. (/) 



(a) Ord. 63, r. 6. 
{h) Ord. 63, r. 9. 

(c) Ord. 63, r. 7. 

(d) Ord. 63, r. 10. 



(e) Ord. 63, rr. 4, 5 ; Jndg. Bes. 
Deo. 1883. 

if) Ord. 63, r. 11. 
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The yacation judges may sit either separately or together 
as a divisional court as occasion may require, and may hear 
and dispose of all causes, matters, and other business tO' 
whichever division the same may be assigned, (a) 

No pleadings can, however, be delivered in the Long 
Yacation unless directed by the court or judge. (6) 



(a) Ord. 63, r. 12; see also rr. 
14.16. 



(&) Ord. 64, r. 4. 
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CHAPTER II. 



COMMENCEMENT OF PEOCEEDINaS. 

We will now suppose that one person has a claim or cause of 
complaint against another, for (say) one of the causes or 
matters enumerated ante, p. 11, and wishes to enforce his 
claim or cause of complaint by due process of law. This 
he must do by action, which is now the general mode 
of instituting proceedings in the Chancery Division as well 
as in the other divisions of the High Court of Justice. The 
person who brings or institutes the action is called the 
plaintiff, and the person against whom it is brought the 
defendant. " Cause" includes an action or suit, and " suit " 
includes an action, (a) 



SECTION I. 
THE WEIT OF SUMMONS. 

Every action in the High Court is a civil proceeding, and 
must be commenced by writ of summons, which must specify 
the division of the High Court to which the action is to be 
assigned (6) ; issued either out of the Central Office in 
London or out of a district registry, (c) 

The writ of summons must be prepared by the plaintiff or 
his solicitor, {d) It must bear date on the day on which it 
is issued, and be tested in the name of the Lord Chancellor, 



1(a) Ord. 1, r. 1 ; 36 & 37 Viot. 
o. 66, B. 100. 

(b) Ord. 2, r. 1 ; 36 & 37 Viot. 
c. 66, 8. 100. 



(c) Ord. 5, rr. 1, 2. 

(d) Ord. 5, r. 10. 
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or, if that office is vacant, in the name of the Lord Chief 
Justice of England, (a) 

The plaintiff can no longer mark the writ with the name 
of such judge as the plaintiff may, in his option, think fit ; 
but it is the duty of the officer issuing the writ to mark it 
with the name of one of the judges of the Chancery Division, 
to whom for the time being chambers are attached ; and 
then every subsequent writ, summons, or petition relating to 
the administration of the same trust, <&c., or so connected 
therewith as to be conveniently dealt with by the same judge, 
must, whenever practicable, be marked by the proper officer 
with the name of such judge ; and the party, or solicitor, 
presenting such writ, &c., must certify such relation or 
eonnection. (6) 

If a writ is issued out of a district registry, and the 
defendant neither resides nor carries on business within the 
district, it must state on its face that he may appear either 
in the district registry or in London. But if the defendant 
does reside or carry on business in the district, the writ 
must state on its face that he must appear in the district 
registry, (c) 

A writ for service out of the jurisdiction, or of which 
notice is to be given out of the jurisdiction, cannot be issued 
without leave of the court or a judge, (d) 

The issuing of a writ of summons is not a " judicial act/' 
relating back to the earliest hour of the day on which such 
writ is issued, (e) 

Forms of writs of summons are given in the Appendix to 
the Eules of Court of 1883, and any costs occasioned by the 
use of any forms of writs other or more prolix than such 
forms, are to be borne by the party using the same, unless 
the court or a judge otherwise directs. (/) 



(a) Od. 2, r. 8. 

(5) 36 & 37 Vict. c. 66, s. 33 ; 
Ord. 5, r. 9. 

(c) Ord. 6, rr. 3, 4. 



(d) Ord. 2, r. 4. 

(e) Clarke y. Bradlatigh, 44 L. T. 
Bep. N. S. 779 ; 46 ib. 49. 

(/) Ord. 2, r. 2. 



Parties to Actions, 19 



The body of the writ contains the names of both plaintiff 
and defendant, and this will therefore be a convenient place 
to speak of parties to actions. 



SECTION II. 
PAETIES TO ACTIONS. 

1. As Plaintiffs. 

Every person may sue on his own behalf in equity with 
the exception of person imder disability, who are infants, 
idiots, lunatics, and married women. 

AU persons may be joined as plaintiffs in whom any right 
to the relief claimed is alleged to exist, whether jointly, 
severally, or in the alternative ; and judgment may be given 
for such of them as are found to be entitled to relief, without 
any amendment. But a defendant, though unsuccessful, is 
entitled to his costs occasioned by so joining persons who 
are not found entitled to relief, unless the court or a judge 
otherwise directs, (a) 

Where there are numerous persons having the same interest 
in an action, one or more of such persons may sue on behalf 
or for the benefit of all persons so interested, (b) Thus the 
owner of a share in a ship may sue on behalf of himself and 
other owners for freight and dues for the use of the ship, (c) 

Co-partners who were such at the time of the accruing of 
the cause of action may sue in the name of their firm, (d) 
But they, or their solicitor, must, on written demand by or 
on behalf of the defendant, declare in writing the names and 
addresses of all the co-partners, otherwise the action may be 
stayed. When the names of the partners are given the 
action proceeds as though each had been named as a plaintiff 
in the writ ; but the proceedings still continue in the name 



(a) Ord. 16, r. 1. 
(h) Ord. 16, r. 9. 



(c) De Hart v. StevensoUf 1 Q. B. 
Div. 313. 

(d) Ord. 16, p. 14. 

c 2 
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of the firm, (a) And any defendant may apply by summons 
for a statement of the names of the persons who were, at the 
, time of the accruing of the cause of action, co-partners in 
such firm, to be furnished and verified on oath or otherwise 
as the judge may direct, (h) 

* Any person entitled to sue for partition may bring his 
action against any one or more of the other persons interested 
without making them all parties, but all persons who would 
formerly have been necessary parties must be served with 
notice of the decree, and are then bound thereby. The 
court may dispense with such service, and order advertisements 
to be published instead thereof, (c) 

No objection for want of parties can be taken in the 
following cases : (d) 

Any residuary legatee or next of kin entitled to a judg- 
ment or order for the administration of the personal estate of 
a deceased person may have the same without serving the 
remaining residuary legatees or next of kin. (e) 

Any legatee interested in a legacy charged upon real 
estate, and any person interested in the proceeds of real 
estate directed to be sold, and who may be entitled to a 
judgment or order for the administration of the estate of a 
deceased person, may have the same without serving any 
other legatee or person interested in the proceeds of the 
estate. (/) 

Any residuary devisee or heir entitled to the like judg- 
ment or order may have the same without serving any 
co-residuary devisee or co-heir, (g) 

Any one of several cestuia que trust under any deed or instru- 
ment may, without serving any other of the cestuis que trust, 
have a judgment or order for the execution of the trusts of 
the deed or instrument, if entitled thereto. Qi) 



(a) Ord. 7, r. 2. 
, (6) Ord. 16, r. 14. 

(c) 31 & 32 Vict. 0. 40, s. 9 ; 39 
& 40 Vict. o. 17, s. 3 ; Ord. 16, 



(d) See Ord. 16, r. 32 et seq, 

(e) Ord. 16, r. 33. 
(/) Ord. 16, r. 34. 
(g) Ord. 16, r. 35. 



r. 40. , (h) Ord. 16, r. 36. 
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In all cases of actions for the prevention of waste or other- 
wise for the protection of property, one person may sue 
on behalf of himself and of all persons having the same 
interest, (a) 

Any executor, administrator, or trustee entitled thereto, 
may obtain a judgment or order against any one legatee, next 
of kin, or cestui que trust for the administration of the estate 
or the execution of the trusts, (fe) 

The court or a judge may require any other person to be 
made a party to the action or proceeding, and may give the 
oonduct of the action or proceeding to such person as it may 
deem proper, and may make such order in any particular 
case as it may deem just for placing the defendant on the 
record on the same footing in regard to costs as other parties 
having a common interest with him in the matters in 
question, (c) 

The court or a judge may direct that any persons inte- 
rested in the estate, or under the trust, or in the heredita- 
ments, and are not parties to the action, shall be served 
with notice of the judgment or order entitled in the action 
aDd duly indorsed ; and after such notice they are bound by 
the proceedings in the same manner as if they had originally 
been made parties ; and they are to be at liberty to attend 
the proceedings under the judgment or order upon merely 
entering an appearance in the Central Office in the usual 
manner. And the person served may, within one month 
after service, apply to the court or judge to discharge, vary, 
or add to the judgment or order, (d) 

A memorandum of service of the judgment or order is to 
be entered at the Central Office upon proof by affidavit of 
such service, (e) 

Trustees, executors, or administrators may sue on behalf of 
or as representing the property or estate of which they are 



(a) Ord. 16, r. 37. 

(b) Ord. 16, p. 38. 

(c) Ord. 16, p. 39. 



(d) Ord. 16, rr. 40, 41, 43. 
(6) Ord. 16, r. 42. 
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trustees or representatives, without joining any of the persons 
beneficially interested therein, and are to be considered a& 
representing such persons ; but the court or a judge may, at 
any stage of the proceedings, order any of such persons to be 
made parties, either in addition to or in lieu of the preyiously 
existing parties, (a) 

It seems that the beneficiaries should not be made parties- 
to the action, (h) 

If, in any cause, matter, or other proceeding, it appears to 
the court or a judge that any deceased person who was 
interested in the matters in question has no legal personal 
representative, the court or judge may either proceed in the 
absence of such representative, or may appoint some person to^ 
represent the estate for all the purposes of the cause, matter, 
or other proceeding, on such notice to such persons, if any, 
as the court or judge shall think fit, either specially, or 
generally by public advertisement, and the order so made, 
and any order consequent thereon, binds such deceased 
person's estate, in the same manner as if a legal personal 
representative of the deceased had been a party to the cause,, 
matter, or proceeding, (c) 

In any cause or matter to carry into execution the trusts^ 
of a will it is not necessary to make the heir-at-law a party, 
unless the plaintiff wishes to establish the will against him. (d) 

In any case where the right of an heir-at-law, next of 
kin, or a class, depends upon the construction which the court 
or a judge may put upon an instrument, and it is not known 
who is the heir-at-law, next of kin, or class, and the court or 
judge considers that it will be convenient to have the 
question of construction determined before the heir-at-law, 
next of kin, or class has been ascertained by inquiry, the 
court or judge may appoint some person to represent the 



(a) Ord. 16, r. 8. 

(6) Be Cooper; Cooper v. Vesey, 
20 Ch. Div. 611; 47 L. T. Rep. 
N. S. 89 ; 51 L. J. 862, Ch. 



(c) Ord. 16, r. 46. 

(d) Ord.l6, p. 45. 
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heir-at-law, next of kin, or class, and* the judgment of the 
oonrt or judge in the presence of such person is t)inding on 
those he represents, (a) 

Infants may sue as plaintiffs by their next friends, (h) 

Where lunatics and persons of unsound mind not so found 
by inquisition might, before the Judicature Act, 1873, have 
sued as plaintiffs in any action or suit, they may now respec- 
tively do so by their committee or next friend, according to 
the practice of the Chancery Division, (c) 

Lunatics so found sued by the committee of their estates, 
such committee first obtaining the sanction of the court 
having jurisdiction in lunacy. If the lunatic had no com- 
mittee he sued by his next friend. Als a general rule the 
lunatic must be named as a co-plaintiff, (d) 

Before the name of any person can be used in any action 
as next friend of any infant or other party, or as relator, 
such person must sign a written authority to the solicitor for 
that purpose, which must be filed in the Central Office, or in 
the district registry if the cause or matter is proceeding 
therein, (e) 

Formerly, a married woman usually sued jointly with her 
husband, unless his interests were adverse to hers, in which 
case she sued by her next friend. (/) Now she may sue as 
provided by the Married Women's Property Act, 1882 (g), 
that is, as Vbfeme sole, and the previous leave of the court or 
a judge is no longer requisite, (h) And even before this 
Act, under the Divorce and Matrimonial Causes Acts, a 
married woman could sue as a feme sole if judicially separated 
from her husband ; so if she obtains a protection order she 
may sue as &feme sole, (i) And by the Married Women's 
Property Act (45 & 46 Vict. c. 75, s. 1), a married woman 



(a) Qrd. 16, r. 32. 

(6) Ord. 16, r. 16. 

(c) Ord. 16, r. 17. 

id) 1 Alph. Pr. 576. 

(«) Ord. 16, r. 20. 

(/) jGk)ld. Eq. Pr. 208, 209, 4th ed. 



(fif) Ord. 16, r. 16. 

Qi) James v. Barraud, 49 L. T. 
Bep. N. S. 300. 

(i) 20 & 21 Yict. 0. 85, ss. 21, 
26 ; 41 Vict. c. 19, s. 4. 
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may, in accordance mth the provisions of tlie Act, acquire, 
hold, and 'dispose of any real or personal property as her 
separate property, as if she were a feme sole. And she is 
capable of entering into and rendering herself liable in 
respect of and to the extent of her separate property on any 
contract, and of suing in all respects as if she were a feme 
sole, without the husband being joined with her as plaintiff, 
&c., and any damages or costs recovered by her in the action 
or proceeding is to be her separate property. And her con- 
tracts are to be deemed to be contracts entered into by her 
with respect to and to bind her separate property, unless 
the contrary be shown. And by sect. 12, every woman, 
whether married before or after this Act, is to have in her 
own name against all persons, including her husband, the 
same civil remedies for the protection and security of her 
separate property as if it belonged to her as a feme sole, 
but (except as aforesaid) no husband or wife is to be 
entitled to sue the other for a tort. And in any proceeding 
under this section it is sufficient to allege such property to 
be her separate property. And by sect. 18 a married woman 
who is executrix or administratrix alone or jointly with any 
other person of a deceased person's estate, or a trustee alone 
or jointly of trust property, may sue, &c., in that character, 
without her husband, as if she were a, feme sole. 

Under this Act a married woman may sue in her own 
name without giving security for costs, (a) 

A persoi;L may be admitted to sue as a pauper on proof 
that he is not worth 261., his wearing apparel and the subject- 
matter of the cause or matter only excepted. He must first, 
however, lay a case before counsel, and obtain his opinion 
that the pauper has reasonable grounds for proceeding. The 
pauper or his solicitor must make an affidavit that the case 
contains a full and true statement of all the material facts 
to the best of his knowledge and belief, and the opinion and 



(a) Severance v. Civil Service 
Supply Association, 48 L. T. Bep. 



N. S. 485; Th/relfall t. Wilson, 
L. Bep. 8 Prob. Div. 18. 
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affidavit must be produced before the court, judge, or officer 
to whom the application is made. No fees are payable by a 
person admitted to sue as a pauper to his counsel or solicitor ; 
nor is he liable to any court fees. And any person who 
takes, or agrees to take, any fee or reward from the pauper 
for the conduct of business in court, is guilty of a contempt 
of court, and the pauper giving or agreeing to give such fee 
or reward is to be forthwith dispaupered, (a) 

Notices of motion, summonses, and petitions, on the 
pauper's behalf, must be signed by his solicitor, otherwise 
they cannot be served, issued, or presented. (6) 

In the case of a married woman, or an infant, it has 
hitherto been the practice to further state in the affidavit her 
or his inability to procure any substantial person to act as 
next friend, (c) But. bs before stated, a married woman may 
now sue as a feme sole. 

The order, when obtained, must be entered at the Central 
Office and served without delay, (d) 

When the rights of the Queen, or of those who partake of 
her prerogative, are the subject of an action, the name of 
the Attomey-Q-eneral, or, if that office is vacant, of the 
Solicitor-General, is used as plaintiff, or dominus litis. The 
Attorney-General is also properly plaintifE in actions in sup- 
port of the rights of those whose protection devolves upon 
the Crown as supreme head of the Church, and on behalf of 
individuals under the protection of the Crown as parens 
jtdtrice, as the objects of general charities (e) ; but not of 
private charities. (/) 

If the action immediately concerns the rights of the Crown 
the officers proceed upon their own authority, without the 
intervention of anyone ; but where the rights are not imme- 
diately concerned, some person must be added as a relator (g) 



(a) Ord. 16, rr. 22-29. 

(b) Ord. 16, r. 29. 

(c) 1 Alph. Pr. 579. 

(d) 1 Alph. Pr. 679. 



(e) 1 Alph. Pr. 680; Sm. Pr. 
268, 7th ed. 

(/) Gold. Eq. 223, 4th ed. 
{g) 1 Alph. Pr. 680. 
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who must sign a written authority to the solicitor for that 
purpose, to be filed when the writ is issued, (a) 

A queen consort, when there is one, sues by her Attorney 
or Solicitor-General. (6) 

The Prince of Wales, when of full age, sues by his 
Attomey-Greneral in all matters relating to the Duchy of 
Cornwall, of which he is Duke. If he is not of full age the 
Queen's Attorney-General joins witL the Attorney-General 
of the Prince in suing, (c) 

A foreign Government may sue in respect of • its private 
rights, by the name by whidi it or its sovereign has been 
recognised by the G-overnment of this country ; and is not 
bound to sue in the name of any officer of the Government, 
or to join any such officer as co-plaintiff, (d) 

The property of a bankrupt forthwith passes to and 
vests in the trustee on his appointment; and the trustee 
may, with the permission of the committee of inspection,, 
bring, institute, or defend any action or other legal proceed- 
ing relating to the property of the bankrupt, and employ a 
solicitor for such purpose, (e) 

No action is to be defeated by reason of the misjoinder or 
non-joinder of parties, and the court may deal with the matter 
in controversy so far as regards the interests and rights of 
the parties actually before it ; and the court or a judge may 
order any parties improperly joined to be struck out, or any 
necessary parties to be added. (/) 

2. As Defendants. 

All persons may be joined as defendants against whom the 

right to any relief is alleged to exist, whether jointly, 

severally, or in the alternative, and judgment may be given 

against such of them as are liable without any amendment. (^) 



(a) Ord. 16, r. 20. 

(b) 1 Alph. Pr. 581. 

(c) 1 Alph. Pr. 581. 

(d) 1 Alph. Pr. 581. 

(e) 46 & 47 Vict. c. 51, ss. 54, 57 ; 



and see Jwmeaon and Co. t. Brick 
and Stone Compawy, 39 L. T. Bep. 
N. S. 694. 

(/) Ord. 16, r. 11. 

(si) Ord. 16, r. 4. 
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It is not necessary that every defendant to an action be 
interested as to all the relief prayed f or> or as to eyery cause 
of action included therein; but the court or a judge may 
make such order as may appear just to prevent any defen- 
dant from being embarrassed, or put to expense by being 
required to attend any proceedings in which he may have no 
interest, (a) 

In an action on a contract the plaintiff may, at his option, 
join as parties all or any of the persons severally, or jointly 
and severally, liable thereon. And if the plaintiff is in doubt as 
to the person from whom he is entitled to redress, he may join 
two or more defendants, in order that the question as to which, 
if any, of them is liable, and to what extent, may be 
determined as between all parties, (h) 

These rules deal with cases in which there are many 
persons interested and many interests involved, and give 
the court power, once for all, to dispose of these cases and 
all the interests, (c) 

The alternative relief claimed against one defendant need 
not be consistent with that prayed agaiast another defendant. 
Nor is the plaintiff at the hearing bound to elect against which 
defendant to proceed ; and one defendant may support the 
plaintiff's case against the other. The defendant who is the 
cause of the whole litigation must pay the costs of the 
plaintiff and the other defendants, (d) 

No action can, as before shown, be defeated by reason of 
misjoiader or non-joinder of parties, and parties may be 
struck out or added by the court or a judge, (e) 

Trustees, executors, and administrators may be sued on 
behalf of or as representing the trust property or estate, 
without joining the persons beneficially interested therein ; 
but the court or a judge may, at any stage of the proceedings. 



(a) Ord. 16, r. 5. 
(6) Ord. 16, rr. 6, 7. 
(c) Cox V. Barker, L. R. 3 Ch. Div. 
359 ; 35 L. T. Eep. N. S. 687. 



id) 1 Alph. Pr. 582. 

(e) Ord. 16, r. 11 ; and see Wer- 
dermcunn v. 8ociSt6 Q4n4rale D* Elec- 
tricity, 45 L. T. Eep. N. S. 514. 
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order any of such beneficiaries to be made parties, either in 
addition to, or in lieu of, the previously existing parties, (a) 

One or more of numerous persons having the same 
interest in one cause or matter may be sued, or may be 
authorised by the court or a judge to defend such cause 
or matter on behalf of, or for the benefit of, all the parties so 
interested, (h) 

And if a person who was interested in the matter in 
question in any cause, matter, or proceeding, has died 
without leaving a legal personal representative, the court 
may either proceed in the absence of such representative, or 
appoint some person to represent the estate for all the 
purposes of the cause or matter or proceeding, (c) 

As to legatees, next of kin, devisees, heirs, cestuis que trust, 
&c., suing, or as to appointing a person to represent heirs-at- 
law or next of kin, or a class ; or making an heir-at-law a 
party to execute the trusts of a will, see ante, pp. 20, 22. 

Partners, who were such at the time of the accruing of the 
cause of action, may be sued in the name of the firm ; and 
where one person has carried on business in the name of a 
firm apparently consisting of more than one person, he may 
be sued in the name of the firm. And where partners are 
sued in the name of their firm, the plaintiff may, by summons 
at chambers, obtain an order for a statement of the names of 
the co-partners, to be verified on oath or otherwise as the 
judge may direct, (d) But if the partnership has been 
dissolved to the knowledge of the plaintiff before the 
conmiencement of the action, the writ must be served on 
every person sought to be made liable, (e) 

And when a writ is issued against partners in the name of 
the firm, and no application is made under Order XVI., 
r. 14, the judgment must be in accordance with the writ, and 



(a) Ord. 16, r. 8 ; et cmte, p. 21. 

(b) Ord. 16, r. 9 ; and see Fraaer 
V. Cooper, Hall, cmd Co., 21 Ch. 
Div. 718 ; 46 L. T. Eep. N. S. 371 ; 
51 L.. J. 575, Ch. ; 30 W. R. 654. 



(c) See fully cmte, p. 22. 

(d) Ord. 16, pr. 14, 15. 

(e) Ord. 16, r. 14. 
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must be against the firm ; and indiyidnal judgment cannot 
be entered against one of the partners who has failed to 
appear, (a) But the plaintiff may bring an action on the 
judgment against individual members of the firm. (6) 

Formerly a married woman usually defended jointly with 
her husband, (c) However, by an order of the court or 
judge, she might have defended without her husband or a next 
friend, on giving such security, if any, for costs as the court 
or judge by order required, (d) A married woman may 
be sued alone when her husband is an exile, or has abjured 
the realm, (e) Also where she is judicially separated from 
her husband, or has obtained a protection order under the 
Divorce and Matrimonial Causes Acts. (/) And now, by 
Order XVI., r. 16, a married woman may be sued as provided 
by the Married Women's Property Act, 1882. 

By this Act (45 & 46 Vict. c. 75), s. 1, a married woman 
may, in accordance with the provisions of this Act, acquire, 
hold, and dispose of any real or personal property as her 
separate property in the same manner as if she were a 
feme sole (sub-sect. 1). She is also to be capable of entering 
into and rendering herself liable in respect of and to the 
extent of her separate property on any contract, and of being 
sued either in contract or tort or otherwise, in all respects as 
if she were a feme sole, and her husband need not be joined 
with her as a defendant, or be made a party to any action or 
other legal proceeding brought against her, and any damages 
or costs recovered against her in any such action or pro- 
ceeding is to be payable out of her separate property, and 
not otherwise (sub-sect. 2). And every contract entered 



(a) Jackson y. Litchfield, 8 Q. B. 
Div. 474 ; 46 L. T. Eep. N. S. 518 ; 
Mwnster v. Bailton, 11 Q. B. Div. 
436 ; 31 W. E. 880 ; 48 L. T. Eep. 
N. S. 624. 

(b) Clarke r. CulUn, 9 Q. B. 
Div. 355. 

(c) Ayk. Pr. 598, 9th edit.; 



Hancocks v. Lahlachf 47 L. J. 514, 
C. P.; 3 C. P. Div. 197; 26W.E.402. 

(d) Br<ywn v. North, 9 Q. B. Div. 
52 ; 51 L. J. 365, Q. B. ; 30 W. E. 
531 ; 46 L. T.Eep. N. S. 361. 

(e) 1 Alph. Pr. 584. 

(/) 20 & 21 Vict. c. 85, ss. 21, 
26 ; 41 Vict. 0. 19, a. 4. 
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into by a married woman is to be deemed to be a contract 
entered into by her with respect to and to bind Her separate 
property, unless the contrary be shown (sub-sect. 3). 

By sect. 13 a woman after marriage continues liable in 
respect and to the extent of her separate property for all 
debts contracted, and all contracts entered into or wrongs 
committed by her before marriage, including her liability as 
a contributory under the Joint Stock Companies Acts ; and 
she may be sued for such debt or liability, and all sums 
recovered against her in respect thereof, or for costs relating 
thereto^ are to be payable out of her separate property, 
which, as between her and her husband, unless there be a 
contract between them to the contrary, is to be primarily liable 
thereto. But nothing in this Act is to operate to increase or 
diminish the liability of a woman married before the com- 
mencement of this Act (1st January, 1883) for any such 
debt, contract, &c., except as to any separate property to 
which she may become entitled by virtue of this Act, and to 
which she would not have been entitled for her separate use 
if this Act had not passed. 

By sect. 14 a husband is to be Hable for his wife's debts 
and contracts entered into, and for wrongs committed, by her 
before marriage, including her liability as a contributory as 
aforesaid, to the extent of all property whatsoever belonging 
to her which he acquires or becomes entitled to from or 
through her, after deducting therefrom any payments made 
by him, and any sums for which judgment may have been 
bond fide recovered against him in respect of such debts, 
contracts, or wrongs, but he is not to be liable for the same 
further or otherwise. And an inquiry may be directed by 
the court for the purpose of ascertaining the nature, amoimt, 
or value of such property. But this Act is not to operate to 
increase or diminish the liability of any husband married 
before the commencement of the Act for or in respect of any 
such debt or other liability of his wife as aforesaid. 

By sect. 15 a husband and wife may be jointly sued in respect 



Parties to Actions. 31 



of any such debt or liability contracted or incurred by the 
wife before marriage as above stated, if the plaintiff seeks to 
establish his claim either wholly or in part against both of 
them ; and if in any such action, or in an action for any .such 
debt or liability against the husband alone, it is not found 
that he is liable in respect of any property of the wife so 
acquired by him, or to which he has become entitled as 
aforesaid, he is to have judgment for his costs of defence, 
whatever may be the result of the action against the wife if 
jointly sued with him ; and in any such action against husband 
and wife jointly, if it appears that the husband is liable for 
the debt or damages recovered, or any part thereof, the 
judgment to the extent of the amount for which the husband 
is liable is to be a joint judgment against the husband 
personally and against the wife as to her separate property ; 
and as to the residue, if any, of such debt and damages, the 
judgment is to be a separate judgment against the wife as to 
her separate property only. 

By sect. 18 a married woman who is an executrix or adminis- 
tratrix alone or jointly with any other person of a deceased 
person's estate, or a trustee alone or jointly as aforesaid of 
property subject to any trust, may be sued in that character 
without her husband, as if she were a feme sole. 

Sect. 19 contains a saving clause as to marriage settle- 
ments, but enacts that no restriction against anticipation in 
a settlement, <fcc., of a woman's own property to be made or 
entered into by herself is to have any validity against debts 
contracted by her before marriage, and no settlement or 
agreement for a settlement is to have any greater force or 
validity against creditors of such woman than a like settle- 
ment, <&c., entered into by a man would have against his 
creditors. 

By sect. 23, for the purposes of this Act, the legal personal 
representative of a married woman is in respect of her separate 
<estate to have the same rights and liabilities and be subject 
to the same jurisdiction as she would if she were living ; and 
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by sect. 24 the provisions of the Act as to her liability are 
to extend to liabilities by reason of a breach of trust or 
devastavit committed by a married woman, being a trustee or 
executrix or administratrix, either before or after marriage, 
and her husband is not to be liable unless he has acted or 
intermeddled in the trust or administration. 

An infant must defend an action by guardian ad litem. 
No order for the appointment of such guardian is now 
necessary ; but the solicitor applying to enter the appear- 
ance must make and file an affidavit that the person named 
is a fit and proper person to act as guardian ad litem for the 
infant, and has no interest in the matters in question in the 
action adverse to that of the infant, (a) 

Order XVT., r. 20, provides that, before the name of any 
person is used in an action as neoet friend of any infant, such 
person must sign a written authority to the solicitor for that 
purpose, which is to be filed in the Central Office, or in the 
district registry if the action is proceeding therein. And, 
from the wording of the form of affidavit given to rule 18 of 
Order XVI. (stated supra), the guardian ad litem must alsa 
sign a consent to act as such, which is to be annexed to the 
affidavit filed. (&) 

The guardian is responsible for the propriety and conduct 
of the defence, and may be removed if he makes default 
therein, or for any other good cause, (c) 

Where lunatics and persons of unsound mind not so found 
by inquisition might, before the passing of the Judicature 
Act, 1873, have been sued as defendants in any action or 
suit, they may respectively defend any action by their com- 
mittees or guardians appointed for that purpose according to 
the practice of the Chancery Division, (d) 

A lunatic so found by inquisition defends, according to the 
practice of the court, by the committee of his estate, who is 



(a) Ord. 16, r. 18 ; Appendix A., 
pt. 2, No. 8. 

(&) See Appendix A., pt. 2, No. 8. 



(c) 1 Alph. Pr. 688. 

(d) Ord. 16, p. 17. 
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made a oo-def endant with the lunatic. The committee 
must obtain the sanction of the lunacy juiisdiction before 
defending. If the lunatic has no committeei or the com- 
mittee is plaintiff, a guardian should be appointed by order 
obtained on motion or petition of course, (a) 

Lunatics not so found by inquisition defend by guardian 
ad litem, (h) An order is necessaiy for the appointment of 
the guardian. 

Where no appearance has been entered to a writ of 
summons for a defendant who is an infant or a person of 
unsound mind, not so found by inquisition, the plaintiff 
must, before further proceeding with the action, apply to the 
court or a judge for an order that some proper person be 
assigned guardian of such defendant, by whom he maj 
appear and defend the action. The order is not to be made 
unless it appears on the hearing of the application that the 
writ of sunmions was duly served, and that notice of such 
application was^ after the expiration of the time allowed for 
appearing, and at least six clear days before the day named in 
the notice for hearing the application, served upon or left at 
the dwelling-house of the person with whom or under whose 
care such defendant was at the time of serving the writ ; and, 
if the defendant, being an iof ant, is not residing with or under 
the care of his father or guardian, also served upon or left at 
the dwelling-house of the &.ther or guardian of the infant, 
unless the last-mentioned service is dispensed with by the 
court or a judge, (c) 

A person may be admitted to defend as a pauper on an 
order being obtained for that purposci as on an admission to 
sue as a pauper, except that no case for the opinion of 
counsel is required, (d) 

Where the rights of the Crown are immediately in 
question, or where any title is vested in the Crown, which 



s 



a) 1 Alpli. Pr. 587. 
) Qold. Eq. Pr. 210, 4th ed. 
'c) Qrd. 13, r. 1. 



(d) 1 Alpk Pr. 590 ; Ord. 10, re. 
22, 25*29 ; ei amte, p. 24. 
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the action seeks to divert, the party must apply to the Queen 
by petition of right, and not institute proceedings by writ of 
summoiis. In some cases the Attorney-General represents 
the Crown as ' defendant, as where the subject-matter is 
wholly or in part money appropriated to general charitable 
purposes, where there is no established charitable institution, 
or it is not of a permanent nature, (a) 

A queen consort (if one) is sued by her Attorney or 
Solicitor-Gfeneral in the same manner as a king or queen 
regnant, (h) 

The Prince -of Wales, as Duke of Cornwall, should, it 
appears, be sued by his Attorney-General, (c) 

A foreign sovereign prince, or foreign Government, is 
exempt from all liability of being sued in the courts of this 
country for acts done in such character. But if a foreign 
sovereign sues in an English court, then a cross-action for 
discovery may be commenced against such sovereign or 
Government, and the action of the foreign Government may 
be stayed imtil security for costs has been given, (d) 

3. SuBSTiTUTiNa, Adding, and Stbiking out Parties. 

Where an action has been commenced in the name of a 
wrong person as plaintiff, or it is doubtful whether it has 
been commenced in the name of the right plaintiff, the court 
or a judge may, if satisfied that the mistake was made bond 
fide, and that it is necessary to the determination .of the real 
matter in dispute to do so, order any other person "to be sub- 
stituted or added as plaintiff upon such terms as may be just.(e) 

The order may be made whether the mistake be one of law 
or fact, (f) 

As before stated, no action can be defeated for misjoinder 



(a) 1 Alph. Pr. 590. 
(6) 1 Alph. Pr. 590. 

(c) 1 Dan. Pr. 159, 6th edit. ; 1 
Alph. Pr. 590. 

(d) 1 Alph. Pr. 590, 591. 

(e) Ord. 16, r. 2. 



(/) Ducheit v. Qovw, 6 Ch. Div. 
8 ; 46 L.J. 407, Ch. ; Val de Travers 
Paving Company r. London Tram- 
ways Company, 40 L. T. Bep. N. S. 
133 5 48 L. J. 312, C. P. 
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or non-joinder of parties ; and the court or a judge may, at 
^ny stage of the proceedings, either upon or without the 
application of either party, and on such terms las may 
be just, order that the names of any parties improperly 
joined, whether as plaintiffs or defendants be struck out ; 
and that the names of any parties, whether as plaintiffs 
or defendants, who ought to have ,been joined, or whose 
presence is necessary for the complete settlement of all the 
questions involyed in the cause or matter, be added. Ko 
person can, however, be added as plaintiff either suing 
without a next fi-iend, or as the next friend of a plaintiff, 
except by his own written consent, (a) 

Applications to add, strike out, or substitute a plaintiff or 
defendant may be made before trial by motion to the court, 
or by summons at chambers, or at the trial summarily. (6) 

Where a defendant is substituted or added, the plaintiff 
must, imless otherwise ordered, file an amended copy of, and 
sue out a writ of summons, and serve the new defendant 
with such writ, or with a notice in lieu thereof, in the same 
manner as an original defendant is served, (c) 

A pariy cannot be joined as a defendant in an action after 
final judgment, (d) 

SECTION III. 
1. Indoesbments on the Wbit. 

Before the writ is issued it must be indorsed with a state- 
ment of the nature of the claim made, or of the relief or 
remedy required in the action, (e) But it is not necessary 
to set forth the precise ground of complaint, or the precise 
remedy or relief to which the plauitLff considers himself 
entitled. (/) 

If the plaintiff sues, or the defendant (or any of them) is 



(a) Ord. 16, r. 11. 
(6) Ord. 16, r. 12. 
(c) Ord. 16, r. 13. 



(d) Heard v. Borgwardt, W. N., 
1883, p. 173. 

(e) Ord. 2, r. 1 ; Ord. 3, r. 1. 
(/) Ord. 3, r. 2. 

2 
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sued, in a representatiTe capacity, the indorsement on the 
writ must show in what capacity the plaintiff sues or the 
defendant is sued, (a) 

An indorsement on a writ is not a '' pleading " so as to 
entitle a plaintiff without the consent of the defendant to 
moYC thereon for an order on admissions in the pleadings 
under Order XXXII., r. 6, in a case where the defendant, 
admitting the plaintiff's claim, has given notice that he does 
not require the plaintiff to deliver a statement of claim, (h) 

Porms of indorsements are given in part 3 of Appendix A. 
to the Bules of Court, 1883 ; and if these forms are not 
followed, and increased cost is occasioned thereby, it must 
be borne by the party making the indorsement unless other- 
wise ordered by the court or a judge, (c) 

Amongst the forms of indorsements given in the 
Appendix to the Bules of Court, 1883, is that for an 
account; as in an action to wind-up a partnership; or ta 
obtain the foreclosure or redemption of a mortgage. In 
these, and in all cases in which the plaiatiff , in the first 
instance, desires to have an account taken, ,the writ of 
summons ^must be indorsed with a claim that such 
account be taken, (d) 

In actions to recover a debt or liquidated demand in money 
payable by the defendant (a class of actions usually and 
properly brought in the Queen's Bench Division), the plaintiff 
may specially indorse his writ of summons with a statement 
of his daim, or of the remedy or relief to which he claims to 
be entitled. And when this is done, even if the defendant 
appears to the writ, the plaintiff may apply (in the mode to 
be pointed out hereafter) for leave to enter final judgment for 
the amount indorsed, &c. As the amount claimed may arise 
on a trust, this woxdd bring the action within the class of 



(a) Ord. 3, r. 4. 

(b) Wallis y. Jackson, 23 Oh. 
DiT. 204; 52 L. J. 384, Ch.; 31 
W. B. 6X9. 



(c) Ord. 2, r. 2 ; Ord. 3, r. 3. 

(d) See 0^. 3, r. 8; Appendix 
A., pt. 3, seot. 1. 
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actions assigned to the Cliancerj Diyision ; and the "vmt of 
summons may also be specially indorsed in an action for the 
recoyery of land, with or without a claim for rent or mesne 
profits, by a landlord against a tenant whose term has 
•expired, or been determined by notice to quit, or against 
3)ersons claiming under such tenant, (a) 

After the indorsement of the nature of the daim, there 
follows, when the writ is issued out of the Central Office, an 
indorsement stating the address of the plaintiff, and the name 
and place of business of the solicitor, and if the place of 
business of the solicitor is more than three miles from the 
principal entrance of the Central Hall at the Boyal Courts of 
-Justice, also with an address not more than three miles from 
that locality where the several writs, notices, summonses, 
-orders, proceedings, and communications may be left for him, 
called an address of service. And if stich solicitor is agent 
for another solicitor, the name and place of business of the 
latter must be added, (b) 

If the plaintiff sues a writ out of the Central Office in 
person, he must indorse the writ and notice in lieu of 
service of a writ with his place of residence and occupation, 
and if his residence is more than three miles from the 
principal entrance of the Central Hall at the Eoyal Courts 
of Justice, also with an address for service not more than 
ihree miles from that locality, (c) 

If the writ be issued out of a district registry, the solicitor 
must indorse on the writ and notice in lieu of service of a 
writ, the address of the plaintiff and his own name and business 
address, which will be sufficient if he carries on business 
within the district ; but otherwise he must add an address 
for service within the district. And if the solicitor is agent 
for another solicitor, the name and place of business of the 
latter must be added. And if the defendant does not reside 
within the district, an address for service not more than 

(a) Ord. 3, r. 6 ; Ord. 14, r. 1. I (c) Ord. 4, r. 2. 
(6) Ord. 4, r. 1. | 



38 



Joinder of Causes of Action. 



three miles from the principal entrance of the Central -Hall 
at the Eroyal Courts of Justice must be added, (a) 

If the plaintifE in person issues a writ out of a district 
registry, he must indorse it and the notice in lieu of 
service of a writ with his place of residence and occupation, 
which will be the address for service if he resides within the 
district; but if otherwise, he must give an address for 
service within the district. And if the defendant does not 
reside "v^ithin the district, an address for service not more 
than three miles from the principal entrance of the Central 
Hall at the Eoyal Courts of Justice must be added, (h) 

After the writ is served that fact must be duly indorsed on 
the writ, (c) 

2. JOINDEB OF CaITSES OF AcTION. 

Several causes of action by the same plaintiff against the 
same defendant may be joined without leave, and claims by 
plaintiffs jointly may be joined with claims by them, or any 
of them, separately against the same defendant. But if it 
appears to the court or a judge that any such causes of action 
cannot be conveniently tried together, separate trials may be- 
ordered, or any cause of action may be ordered to be 
excluded, (d) 

No action, however, for the recovery of land can, without 
leave of the court or a judge, be joined to any other cause- 
of action, except claims for mesne profits, or arrears of rent, 
or double value in respect of the premises claimed, and 
damages for breach of any contract under which the same 
are held, or for any wrong or injury to the premises 
claimed, (e) 

A claim for an injunction may be joined with a claim for 
quiet possession of the same land. (/) 



(a) Ord. 4, r. 3. 
(h) Ord. 4, r. 3. 

(c) Ord. 9. r. 15 ; and see 8proat 
V. PecJcetU 48 L. T. Eep. N. S. 755. 



(d) Ord. 18, rr. 1, 6, 9. 

(e) Ord. 18, r. 2. 

(/) Kendrick v. BohertSy 46 L. T. 
Eep. N. S. 59 ; 30 W. R. 365. 
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Claims by a trustee in bankruptcy, as sucb, cannot, except 
by leave of the court or a judge, be joined with, any claim 
by him in any other capacity, (a) 

Claims by or against husband and wife may be joined with 
claims by or against either of them separately, (b) 

Claims by or against an executor or administrator, as such, 
may be joined with claims by or against him personally, 
provided the latter arise with reference to the estate which 
the executor or administrator represents as such, (c) 

As before stated, where several causes of action are joined 
(under the above rules) which cannot conveniently be tried 
or disposed of together, the court or a judge may, at any 
time, on application by the defendant, order any of such 
causes to be excluded,- or order separate trials, or make such 
other' order as may be necessary or expedient for the separate 
disposal thereof, and may order consequential amendments to 
be made, and may make such order as to costs as maybe just. ((2) 

On the other hand, the court or a judge may order actions 
to be consolidated, (e) Thus, when two or more actions are 
brought by the same plaintiff against the same defendant for 
what is substantially the same cause of action, or for causes 
of action that might have been conveniently joined in one 
action, if the double proceedings be vexatious or oppressive , 
the order may be made ; or if the actions are against different 
defendants, where the questions in issue are substantially the 
same. The application may be made by motion or summons, 
but by the defendant only, as a general rule. (/) 

But where a plaintiff is suing in this country and also 
abroad in respect of the same matter, and a motion is made 
to compel the plaintiff to elect which proceeding he will 
continue, it is not sufficient for the person moving to show 
that the two proceedings are being taken with reference to 



(o) Ord. 18, r. 3. 
(h) Ord. 18, r. 4. 
(c) Ord. 18, r. 5 ; Johnson v. 
Burgess, 47 L. J. 552, Oh. 



(d) Ord. 18, rr. 1, 7, 8, 9. 

(e) Ord. 49, r. 8. 
(/) 1 Alph. Pr. 195. 
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the same matter; he most go farther, and show that there 
is vexation in point of fact — ^that is, that there is no necessily 
for harassing the defendant by double litigation, (a) 

8. ISSTJB AND SeBYICB OF THE WbIT. 

The plaintiff or his solicitor, having dnlj prepared the writ 
of summons, proceeds to issue it — ^that is, to present it to be 
sealed by the proper officer ; and when this is done the writ 
is deemed to be issued. (6) 

The plaintiff in any action may, at the time of or at any 
time during twelve months after the issuing of the origioal 
writ of summons, issue one or more concurrent writ or writs 
to bear test on the same day as the original writ, and be 
sealed as a concurrent writ or writs, which are, however, only 
in force for the same time as the original writ ; and a writ 
for service out of the jurisdiction, or of notice in lieu of 
service, may be issued concurrentiy with one for service 
within the jurisdiction, and vice versd. (c) 

On presenting a writ for sealing, the plaintiff or his solicitor 
must leave with the officer a copy thereof with all the indorse* 
ments thereon, signed by or for the solicitor, or by the 
plaintiff himself if he sues in person (cQ, which will be filed 
by the officer, and an entry thereof made in the cause book 
and duly distinguished, (e) 

As before shown, the writ may issue out of a district 
registry, no matter where the plaintiff resides, or out of the 
Central Office in London. (/) 

However, as will be shown fully hereafter, no writ of 
summons. for service out of the jurisdiction, or of which 
notice is to be given out of the jurisdiction, can be issued 
without leave of the court or a judge, (g) 



(a) MeHewryr.Lewi8f22Ch.'Dir, 
897; 52 L. J. 825, Ch.; 47 L. T. 
]ELep. N. S. 549 ; 31 W. B. 305, 0. A. ; 
Peruvian Quano Company v. Boeh^ 
woldt, 23 Oh. BiY. 225 ; 81 W. B. 
851; 52 L. J. Ch. 714; 48 L. T. 
Bep. N. S. 7. 



(b) Ord. 5, r. 11. 

(c) Ord. 6, zr. 1, 2. 

(d) Ord. 5, r. 12. 
(6) Ord. 5, r. 13. 
(/) Ord. 5, rr. 1, 2. 

(g) Ord. 2, r. 4 J Ord, 11, r. 1. 
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Eveiy {kction is distingiiislied by the date of the year, and 
a letter and a number ; and if the action is commenced in a 
district registry, it is further distinguished by the name of 
such registry, (a) 

Notice to the proper officer of the assignment of an action 
to any division of the court is sufficiently given by leaving 
with him the copy of the writ of summons, (b) 

The writ having been duly issued, must next be served, 
and, where practicable, the service must be personal, unless 
the court or a judge, for good cause, makes an order for 
substituted or other service, (c) No service, however, is 
necessary when the defendant by his solicitor undertakes in 
writing to accept service, and enters an appearance, (d) 

Service is effected by delivering a copy of the writ, and at 
the same time showing the original. Service may be effected 
at any hour of the day or night, and on any day except 
Sunday, so long as the writ is in force, (e) 

Where husband and wife are both defendants to the action 
they must both be served, imless the court or a judge other- 
wise order. (/) 

When an infant is defendant in an action, service on the 
father or guardian, or, if none, on the person with whom the 
infant resides, or under whose care he is, is good service on 
the infant, unless the court or a judge otherwise order, (g) 

When a lunatic is a defendant, service upon his committee 
is good service on the lunatic; but if not so found by 
inquisition, service upon the person with whom the person 
of unsound mind resides, or under whose care he is, is good 
service upon him, unless in either case the court or judge 
otherwise order, (h) 



(o) Ord. 5, r. 13. 

(6) Ord. 5, r. 14. 

(e) See Ord. 9, r. 2 ; as to tsn'b- 
stitated service, see Coulboume 
V. Corshawy 32 W. B. 32, et post 

(d) Ord. 9, r. 1. 

(6) Lush's Fr. by Step. 356. 



(/) Ord. 9. r. 3. 

(g) Ord.9, r. 4. 

(h) Ord. 9, r. 5 ; The Fore-atreet 
Warehovse Otympcmf y. Jht/rrant 
and Co,, L. Bep. 10 Q. B. Diy. 471 ; 
52 L. J. 287, Q. B. ; 48 L. T. Bep. 
N. S. 531 ; 31 W. B. 765. 
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Where persons are sued as partners in the name of the 
firm the writ is to be served either upon any one or more of 
them, or at the principal place within the jurisdiction of 
the business of the partnership upon the person having at 
the time of service the control or md.nagement of the partner- 
ship business there. So if one person carries on business 
in the name of a firm apparently consisting of more than 
one person, and he is sued in the name of the firm, the 
writ may be served. at the principal place of business upon 
the person who has at the time of service the control or 
management of the business there, (a) 

In the absence of any statutory provision regulating service 
of processi every writ of summons issued against a corpora- 
tion aggregate may be served on the mayor or other head 
officer, or on the town clerk, treasurer, or secretary- thereof; 
and every writ of summons issued against the inhabitants of 
a hundred, or other like district, may be served on the high 
constable thereof ; or, if there be no high constable^ then on 
any other acting chief officer of police of the county in which 
such hundred or district is situate ; and if the writ is issued 
against the inhabitants of a county, city, or town, &c., not 
part of a hundred or other like district, it may be served on 
some peace officer thereof. And where a statute provides {or 
the service of a writ, &c., upon a coi^oration or society, the 
writ may be served as so provided. (6) 

By the Companies Act, 1862 (25 & 26 Vict. c. 89), s. 62, 
service upon a company registered under this Act may be 
efEected by leaving the copy writ of summons or sending it 
through the post in a prepaid letter addressed to the 
company at their registered office. 

A railway company may, by the 8 & 9 Vict. c. 16, s. 135, 
and c. 20, s. 138, be served by a copy of the writ of summons 
being sent by post to one of the principal offices of the 
company, or by being delivered personally to the secreUgyi 

(a) Ord. 9, rr. 6, 7. | (6) Ord. 9, r. 8. 
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or, if there is no secretary, then by being given to a director 
of the company. 

Where a defendant is a'dded or substituted (see ante^ p. 34), 
the plaintiff must, unless otherwise ordered by the court or 
Sf judge, file an amended copy of and sue out a writ of 
summons, and serve the new defendant with such writ or 
notice in lieu of service thereof in the same manner as an 
original defendant is served, (a) 

As before stated, a writ of summons may, by leave of the 
court or a judge, be issued for service out of the jurisdiction 
of the court. 

Service of a writ of summons out of the jurisdiction, or 
notice of a writ of summons, may by order be allowed in the 
following cases : (&) — 

(1.) Whenever the whole subject-matter of the action is 
land situate within the jurisdiction, with or without rents or 
profits; or 

(2.) Whenever any act, deed, will, contract, &c., affecting 
land or hereditaments within the jurisdiction is sought to be 
construed, rectified, set aside, or enforced in the action ; or 

(3.) When any relief is sought against a person domiciled 
or ordinarily resident within the jurisdiction ; or 

(4.) When the action is for the administration of the 
personal estate of a deceased person who at the time of his 
death was domiciled within the jurisdiction, or is for the 
execution of the trusts of any written . instrument as to 
property within the jurisdiction, of which the person to 
be served is a trustee, and which ought to be executed 
according to the law of England ; or 

(5.) When the action is founded on any breach or alleged 
breach within the jurisdiction of a contract wherever made, 
which, according to its terms, ought to be performed within 
the jurisdiction, unless the defendant is domiciled or ordi- 
narilv resident in Scotland or Ireland ; or 

(o) Ord. 16, p.as. I {h) Ord. 11, r. 1. 
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(6.) Wlien an injunction is sought as to anything to be 
done T^ithin the jurisdiction, or any nuisance within the 
jurisdiction is sought to be prevented or removed, whether 
damages are or are not also sought in respect thereof ; or 

(7.) When any person out of the jurisdiction is a neces- 
sary or proper party to an action properly brought against 
some other person duly served within the jurisdiction, (a) 

The application must be supported by evidence by affidavit 
or otherwise stating that, in the belief of the deponent, the 
plaintiff has a good cause of action, (h) showing in what place 
or country the defendant is or may probably be found, and 
whether he is a British subject or not, and the grounds on 
which the application is made, (c) 

If the defendant moves to discharge the order giving leave 
to serve the writ, which he may do before appearance, (d) 
affidavits are admissible to contest the question whether the 
cause of action arose within the jurisdiction, (e) 

When leave is asked to serve a writ under Order XI., r. 1, 
on a defendant resident in Scotland or Ireland, the cotirt or 
judge is to have regard to the existence of any court there 
having concurrent jurisdiction in the matter in question, and 
to the comparative cost and convenience of proceeding in 
England or in the defendant's place of residence. (/) 

The order giving leave to effect service, or to give notice 
in lieu of service, is to limit a time after such service or 
notice within which the defendant is to appear; the time 
depending on the place where the defendant is. (g) 

Where the defendant is neither a British subject nor in 
British dominions, notice of the writ, and not the writ itself, 
is to be served upon him. (h) 



(a) This means territorial jnria- 
diotion : {Be the City of Mecca; Be 
Smith, 45 L. J. 92, Adm.) 

(b) The oanse of aotionmnBt arise 
withinjthe jiirisdiotion : (Shearman 
T. Findlay, 32 W. B. 122.) 

(e) Ord. 11, r.4. 



(d) Ord. 12, r. 80. 

(e) Fowler t. Baretow, 20 Ch. 
Div. 240, C. A. ; 51 L. J. 108, Ch. ; 
45 L. T. Bep. N. S. 603 ; 30 W. R. 112. 

(/) Ord. 11, r. 2. 
(g) Ord. 11, r. 5. 
(h) Ord. 11, r. 6. 
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Notice in lieu of service is to be given in tlie manner in 
which writs of summons are served (a), as to which see 
antCy p. 41. 

Where a writ, of which the production is necessary, has 
been lost, the court or a judge, upon being satisfied of the 
loss and of the correctness of a copy thereof, may order that 
such copy shall be sealed and served in lieu of the original 
writ. (6) 

If the plaintifE is unable to effect personal service, the 
court or a judge may make an order for substituted or other 
service, or for substitution of notice for service by advertise- 
ment or otherwise, (c) The application must be supported 
by an affidavit setting forth the groimds on which the appli- 
cation is made, (d) 

The order will be made when the defendant has absconded 
and his address cannot be ascertained. But a notice in lieu 
of service will not be ordered to be given in ordinary cases 
where the defendant is within the jurisdiction, (e) 

In an action to recover land in the case of vacant pos- 
session, service may be made by posting a copy of the writ 
upon the door of the dwelling-house or other conspicuous 
part of the property, if it cannot otherwise be effected. (/) 
It seems that a foreclosure action is not within this rule, (g) 

The writ of summons having been served, the person 
making the service must, within three days at most, after- 
wards indorse on the writ the day of the month and week of 
service ; otherwise the plaintiff will not be at liberty, in case 
of non-appearance, to proceed by default ; and the affidavit 
of service must state the day on which the indorsement was 
made, (h) 

If this rule is not complied with, the plaintiff, in case the 



(a) Ord. 11, r. 7. 
{h) Old. 8, r. 3. 

(c) Ord. 9, r. 2. 

(d) Ord. 10. 

(e) Cook V. Dey, 2 Ch. Div. 218 ; 
45 L. J. 611, Ch; 24 W. B. 



362 ; Coulhom v. Oarshaw, 32 
W. E. 32. 

(/) Ord. 9, r. 9. 

(g) Tawell v. Slate Company, 3 
Ch. Div. 629. 

(h) Ord 9, r. 15. 
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defendant makes default, most proceed de novoj and .again 
serve the defendant. It only applies, howeyer, where the 
service has been personal, and not to cases of substituted 
service, (a) But where, through misadventure, the date of 
the service of a writ has not been indorsed within the time 
prescribed, the court can extend the time so as to make an 
indorsement made after the proper time, and all subsequent 
proceedings, valid. (&) 

4. Benewal and Amendment of the Wbit. 

An original writ remains in force for twelve months from 
and including the day of the date thereof ; but if the writ 
has not been served upon any defendant, the plaintiff may, 
before the expiration of the twelve months, apply to the 
court or a judge for leave to renew the writ ; and if the 
court or judge is satisfied that reasonable efforts have been 
made to serve the defendant, or for other good reason, he 
may order that the original or concurrent writ be renewed 
for six months from the date of the renewal ; and so from 
time to time during the currency of the renewed writ, (c) 

The writ may, by leave of the court or a judge, be renewed 
after the twelve months have expired (d) ; unless the plain- 
tiff 's claim has become statute barred in the meantime, (e) 
And if the original writ has been lost it may be renewed by 
having a copy thereof sealed by order of the court or a 
judge on being satisfied of the loss and correctness of such 

copy. (/) 

The writ is renewed by being marked by the proper officer 
with a seal bearing the date of renewal, on leaving with him 
a memorandum for that purpose. The renewed writ remains 
in force and is available to prevent the operation of the 



(a) Dymond ▼. Croft, 45 L. J. 
812, Ch. ; 3 Ch. Div. 512 ; 34 L. T- 
N. S. 786 ; 24 W. E. 842. 

(b) Sproat y. Peckett, 48 L. T. 
Bep. N. S. 755. 

(c) Ord. 8, r. },. 



(d) Eyre y. Oox, 46 L. J. 604, 
Ch. ; 25 W. B. 303. 

(e) DoyU y. Kavfman, 8 Q. B. 
DiY. 7, 340 ; 47 L. J. 26, Q. B. ; 26 
W. E. 98. 

(J) Ord. 8, r. 3. 
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Statutes of Limitation, and for all other purposes, from the 
date of issue of the original writ of summons, (a) 

The production of the writ bearing the seal of renewal is 
eyidence of such renewal, and of the date of the commence- 
ment of the action, for all purposes, (h) 

The court or a juage may, at any stage of the proceedings, 
allow the plaintiff to amend the writ on such terms as may 
seem just, (c) 

S. DlSCLOSUEE AS TO IsSUE OP WbIT BY 

Solicitor, Ac. 

Every solicitor whose name is indorsed on a writ of sum- 
mons must, on a written demand by or on behalf of any 
defendant who* has been served therewith or who has 
appeared thereto, declare forthwith, in writing, whether the 
writ was issued' by him or with his authority or privity, and 
if he replies in the negative all proceedings will be stayed, 
and no further proceedings can be taken thereupon without 
leave of the court or a judge, (d) 

As to the disclosure of the names of a partnership firm 
when plaintiffs, see ante, p. 19, and when defendants, 
imte, p. 28. 



(a) Ord. 8, r. 1. 

(b) Ord. 8, r. 2. 



(c) Ord. 16, r. 13 ; Ord. 28, rr. 
1,12. 

(d) Ord. 7, r. 1. 
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CHAPTER III. 



APPEARANCE. 

Afteb a defendant has been served with a writ of summons 
he should enter an appearance to the action. 

SECTION I. 
MODE OP APPEARANCE. 

If the writ was issued out of the Central Office in London 
the defendant must enter an appearance at that office. If 
the writ was issued out of a district registry and the defen- 
dant resides or carries on business within the district, he 
must appear in the district registry. If he neither resides 
nor carries on business within the district, he may appear 
either in the district registry or in London, (a) 

When a defendant appears in London to a writ issued out 
of a district registry, the district registrar must transmit to 
the Central Office all original documents (if any) filed in the 
district registry, and a copy of all entries of proceedings in 
the books of the district registry. (6) 

If the writ is served within the jurisdiction, the defendant 
must appear within eight days after service, inclusive of the 
day of such service. 

If an order is made for service out of the jurisdiction, the 
defendant must, as before shown, appear within the time 
limited by the order. 

Although a defendant does not appear within the time 

(a) Ord. 12, rr. 1, 2, 4, 5. | (b) Ord..36, r. 20. 
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limited, he may neyertheless appear at any time before 
judgment. But he is not entitled to any further time for 
delivering his defence, &c., than if he had appeared accord- 
ing to the writ, uj^ess the court or a judge otherwise, 
orders, (a) 

After judgment is signed, a defendant can only appear 
by leave of the court or- a judge; he being bound by the 
judgment, and having liberty to attend the proceedings, (b) 

An appearance is entered by delivering to the proper 
officer at the writ office of the Central Office or to the district 
registrar a written memorandum (in duplicate), dated the 
day of its delivery, and containing the name of the defen- 
dant's solicitor, or stating that the defendant defends in 
person. The officer seals the duplicate memorandum with a 
seal showing the date of sealing, and returns it to the person 
entering the appearance, and it is then a certificate of the 
date of ^.ppearance. (c) 

The solicitor must, in addition to his name, 3tate in the 
memorandiun his place of business, and, if the appearance is 
entered in the Central Office, also an address for service not 
more than three miles from the principal entrance of the 
Central Hall at the Eoyal Courts of Justice ; and if the 
appearance is entered in a district registry, an address for 
service within the district ; and if the solicitor is only agent 
for another solicitor, he must add the name and place of 
business of the principal solicitor, (d) 

So a defendant appearing in person must give his 
address and an address for service ; in like manner varying 
according to whether he appears in London or in a district 
registry, (e) 

The memorandum of appearance will not be received 
without such address ; and if such address be illusory or 
fictitious, the appearance may be set aside. (/) Upon receipt 



(a) Ord. 12, r. 22. 
(6) lAlph. Pr. 82. 
(c) Ord. 12, r. 8. 



((S) Ord. 12, r. 10. 
(e) Ord. 12, r. 11. 
(/) Ord. 12, r. 12. 
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of the memorandum the officer enters the appearance in the 
cause book, (a) 

The defendant must, on the day on which he enters appear- 
ance, give written notice thereof to the plaintiff's solicitor, or 
to the plaintiff himself, if he sues in person. This notice 
may be served in the ordinaiy way at the address for service, 
or sent by prepaid letter directed to that address posted in 
due course on the day of entering the appearance, accom- 
panied in either case by the sealed duplicate memorandum. (&) 

If notice be not given the appearance is incomplete, and 
the plaintiff may proceed to sign judgment, (c) 

The effect of entering an ordinary appearance is to waive 
any irregularity in the prior proceedings, as well as to any 
objection to the jurisdiction. To avoid doing this the defen- 
dant may obtain leave to enter a conditional appearance, (d) 
But a defendant before appearing may, without obtaining an 
order to enter or entering a conditional appearance, serve 
notice of motion to set aside the service upon him of the writ, 
or of notice of the writ, or to discharge the order authorising 
such service, (e) 

When partners are sued in the name of their firm they 
must appear individually in their own names, but all subse- 
quent proceedings are to continue in the name of the firm.(/) 
And when one person carries on business in the name of a 
firm apparently consisting of more than one person, and is 
sued in the name of the firm, he must appear in his own 
name, but all subsequent proceedings are to continue in the 
name of the firm, (jg) 

When several defendants appear at the same time by the 
same solicitor, the names of all the defendants so appearing 
must be contained in one memorandum, (h) 



(a) Ord. 12, r. 14. 

(b) Ord. 12, r. 9. 

(c) 8mUh T. Dobin, 3 Ex. IHy. 
338; 87L. T.Bep. N. S. 777; 26 
W. E. 122 ; 47 L. J. 65, Ex. 



(d) 1 Alph. Pr. 83, 86 ; Ord. 70, r. 2. 

(e) Ord. 12, r. 30. 
(/) Ord. 12, r. 16. 
(g) Ord.12, r. 16. 
Qi) Ord. 12, r. 17. 
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Wlien an action is brought for the recovery of huid, a 
person not named as defendant in the writ of summons may, 
by leave of the court or a judge, appear and defend on filing 
an affidavit showing that he is in possession of the land, 
either by himself or his tenant, (a) 

The person obtaining such leave must enter an appearance 
entitled in the original action, and, if he appears as landlord, 
so state it, and forthwith give notice of such appearance to 
the plaintilE's solicitor, or to the plaintiff if he sues in person, 
and he is to be named as a party defendant to the action in 
all subsequent proceedings. A defendant may also limit his 
defence to part only of the property, describing that part with 
reasonable certainty in the memorandum of appearance, or in 
a notice entitled in the action, and signed by him or his 
solicitor, such notice to be served within four days after 
appearance ; and an appearance not so limited is to be 
deemed an appearance to defend for the whole. (6) 

When a third person, not a party to the action, is served 
with a copy of the defence and counter-claim indorsed with a 
notice to appear within eight days, he must appear thereto in 
the same way as if served with a writ of summons to appear 
in an action, (c) 

So when a person against whom a defendant is entitled to 
contribution or indemnity is not a party to the action, and 
leave is given by the court or judge to serve him with notice 
of his claim to relief, such person must appear within eight 
days from the service, or he will not be allowed to dispute the 
plaintifE's claim, and will be deemed to admit the validity of 
any judgment obtained against the defend.«xit, whether 
obtained by consent or otherwise, and his own liability to 
contribute, unless the court or a judge gives him leave to 
appear after the eight days have expired, (d) 
. If a solicitor enters an appearance without authority, the 



(a) Ord. 12, r. 25. I (c) Ord. 21, rr. 12, 13. 

(6) Ord. 12, rr. 26-29. | {d) Ord. 16, rr. 48, 49. 

X 2 
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appearance m&j be ordered to be discharged with costs to be 
paid by him. (a) 

A solicitor not entering an appearance in pursuance o£ 
his written undertaking to do so on behalf of any defendant 
is liable to an attachment, (h) 

If the defendant, or all the defendants, if there are 
several, appear in a district registry, the action is to proceed 
there, unless remoTed to London by a defendant ; and if the 
appearance is entered in London, the action is to proceed in 
London, unless the court or a judge otherwise orders, (c) 

As to the mode in which infants, lunatics, and married 
women appear and defend actions, see ante, p. 29 et seg, 

SECTION II. 

PEOCEEDINGS ON DEFAULT OP APPEAR. 

ANCE, Ac. 

As a general rule, in the class of actions assigned to the 
Chancery Division of the High Court, if the party served 
with the writ does not appear thereto within the time limited 
for appearance, on filing by the plaintiff of an affidavit of 
service, and of a statement of claim, the action (not being 
for an account) may proceed as if the defendant had 
appeared, (d) And where a writ of summons is indorsed 
^or an account, or where the indorsement on a writ of sum- 
mons involves taking an account, if the defendant either 
fails to appear, or does not after appearance satisfy the court 
or a judge that there is some preliminary question to be 
tried, an order for the proper accounts and inquiries will be 
forthwith made, (e) This application should be made by 
summons, supported by an affidavit stating the grounds of 
the claim for an account. (/) 



(a) 1 Alph. Pr. 87. 

(b) Ord. 12, r. 18. 
(«) Ord. 12, rr. 6, 7. 
(d) Ord. 18, r. 12. 



(e) Ord. 15, r. 1. 

(/) Ord. 15, r. 2 ; and see Gatti y. 
Webffter, 12 Ch. Div. 774 ; 41 L. T. 
Bep. N. S. 18; 48 L. J. 763, Ch. 
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A special mode of procedure is proyided by the rul^s of 
court where the writ of summons is indorsed for a liquidated 
demand, or for the detention of goods and pecuniary damages, 
or either of them; but, as these are claims usually sued for 
in the Queen's Bench Division, the student is referred to the 
rules, et postj Ch. 25. (a) 

As to indorsing the writ with the fact of service, see anUy 
p. 45. The affidavit of service must mention the date on 
which the indorsement was made. (&) 

If the defendant does not deliver a defence within due 
time the plaintifE may set the action down on motion for 
judgment, and such judgment will be given as upon the 
statement of claim the court or judge considers the plaintiff 
to be entitled to. (c) 

As to the proper mode of proceeding when no appearance 
has been entered to a writ of summons for a defendant who 
is an infant or person of unsound mind not so found by 
inquisition, see arde^ p. 38. 

In case of default of appearance to an action for the 
recovery of land, or if the defence is limited to part only, 
the plaintiff may enter judgment that the person whose title is 
asserted in the writ of summons shall recover possession of the 
land, or of that part to which the defence does not apply, (c?) 

Where the defendant appears to a writ of summons 
specially indorsed under Order III., r. 6, that is, for a 
liquidated demand (see antCy p. 36), a claim not applicable 
to the class of actions usually assigned to the Chancery Divi- 
sion, unless the claim arises on a trust, or is for the recovery 
of land, the plaintiff may, on an affidavit made by himself, or 
by any other person who can swear positively to the facts, 
verifying the cause of action and the amount claimed, if 
any, and stating that, in his belief, there is no defence to 
the action, apply to a judge for liberty to enter final judgment 



(a) Ord. 13, rr. 3-7. 

(b) Ord. 9, r. 15. 

(c) Ord. 27, r. 11. 



{d) Ord. 13, r. 8 ; where a claim 
for mesne profits is added, see r. 9, 
and as to default of pleading see 
Ord. 27, rr. 7, 8, et $ost. 
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for the amount bo indorsed, with interest, if any, or for the 
reooTerj of the land, with or without rent or mesne profits, 
as the ease may be, and costs. And tmless the defendant, 
by affidavit or otherwise, satisfies the judge that he has a 
good defence to the whole or part of the plaintiff's claim in 
the action on the merits, or discloses such facts as may be 
deemed sufficient to entitle him to defend, as by offering 
to bring the amount indorsed on the writ (except in actions 
for the recorery of land) into court, an order may be 
made empowering the plaintiff to enter judgment accord- 
ingly. If, however, the defendant so satisfies the judge 
as above stated, leave to defend may be given imcondi- 
tionally, or subject to such terms as to security or otherwise 
as the judge may think fit. (a) 

(a) See Ord. 14, rr. 1-6. 
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CHAPTER IV, 



GENERAL RULES AS TO PLEADINGS, 
APPLICATIONS, AND TIME. 

Afteb the defendant lias entered an kppearance and given 
the plaintifE notice thereof, the pleadings, or documentaiy 
forms, by means of which the litigants lay the grounds of 
their claim and defence, respectirely, before each other and 
before the court, may commence. Before, howeyer, we state 
in detail the various pleadings in an action, we will briefly 
give the general rules applicable to pleadings, applications 
to the court or judge, and as to time. 

SECTION L 
GENERAL RULES AS TO PLEADINGS. 

The term " pleading " not only includes the statement of 
claim by the plaintiff, and of defence by the defendant, and 
of reply by the plaintiff to any counter-claim of the defen- 
dant, but also any petition or summons, (a) 

Every pleading must be delivered between parties and be 
marked on its face with the date of delivery, the letter and 
number of the action, the division of the court, and the 
name of the judge to whom the action is assigned, the title 
of the action, i.e., the names of the plaintiff and defendant, 
and the description of the pleading, which must be indorsed 
with the name and place of business of the solicitor and 
agent, if one, or the name and address of the party delivering 

the same, if he acts in person, (h) 

■ 

(a) 86 & 37 Yiot. o. 66, s. 100. | (5) Ord. 19, r. 11. 
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Eyerj pleading must contain, and contain only, a statement 
in a summary form of the material facts on which the party 
pleading relies, but not the evidence by which they are to be 
proved, and must, when necessary, be divided into para- 
graphs, numbered consecutively; and dates, sums, and 
numbers are to be expressed in figures and not in words, (a) 

The signature of counsel is not necessary, but where 
pleadings have been settled by counsel or a special pleader, 
they must be signed by him, and if not so settled they must 
be signed by the solicitor, or by the party if he sues or 
defends in person, (h) 

Any pleading which contains less than ten folios (every 
figure being counted as one word) may be either printed or 
written, or partly printed and partly written, every other 
pleading, not being a petition or summons, must be printed. 
A folio is to comprise seventy-two words, every figure being 
counted as one word, (c) 

Each party must raise by his pleading all matters which 
show the action or counter-claim not to be maintainable, or 
that the transaction is either void or voidable in point of 
law, and all such grounds of defence or reply as, if not 
raised, would be likely to take the opposite party by surprise, 
or would raise issues of fact not arising out of the previous 
pleadings ; as, for instance, fraud, statute of limitations, 
release, payment, performance, or the Statute of Frauds, (d) 

Ko pleading, not being a petition or summons, must, 
except by way of amendment, raise any new ground of claim, 
or contain any allegation of fact inconsistent with the previous 
pleadings of the party pleading the same, (e) 

!N'either party need allege in his pleading any matter of 
fact which the law presumes in his favour, or of which the 
burden of proof lies upon the other side, unless the same 
has first been specifically denied. (/) 



(a) Ord. 19, r. 4. 


(d) Ord. 19, r. 15. 


(b) Ord. 19, r. 4. 


(e) Ord. 19, r. 16. 


(c) Ord. 19, r. 9 ; Ord. 65, r. 27, 


(/) Ord. 19, r. 25. 


Bub-r. 14. 
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The contents of documents, when material, are to be set 
out briefly, unless the precise words of the documents, or any 
part thereof, are material, (a) 

Whenerer any contract or relation between persons is to be 
implied from a series of letters or conversations, or other 
circumstances, it is sufficient to allege such contract or 
relation as a fact, and to refer generally to such letters, &c., 
without setting them out in detail. But if the person plead- 
ing desires to rely in the alternative upon more than one 
contract or relation so implied, he may state the same in 
the alternative, (b) 

When it is material to allege notice to a person of any fact 
or matter, it is sufficient to allege such notice as a fact, unless 
the form or precise terms of such notice, or the circumstances 
from which it is to be inferred, be material, (c) 

When any pleading denies an allegation of fact in the 
pleading of the opposite party, it must not be done generally 
or evasively, but specifically, and must answer the point of 
substance, (c?) 

Every allegation of fact in any pleadings (not being a 
petition or summons), if not denied specifically or by neces- 
sary implication, or stated to be not admitted in the pleading 
of the opposite party, is to be taken to be admitted, except 
as against an infant, lunatic, or person of unsound mind not 
so found by inquisition, (e) 

Where a contract or promise is alleged in any pleading, a 
bare denial of it is to be construed only as a denial in fact of 
the express contract or promise alleged, or of the matters of 
fact from which the same may be implied by law, and not as 
a denial of the legality or sufficiency in law of such contract 
or promise, whether with reference to the Statute of Frauds 
or otherwise. (/) 

Any condition precedent, the performance or occurrence of 



(o) Ord. 19, r. 21. 
(h) Ord. 19, r. 24. 
(c) Ora. 19, r. 23. 



(d) Ord. 19, rr. 17, 19. 

(e) Ord, 19, r. 13. 

(/) Ord. 19, r. 20, ^ 
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which is intended to be contested, must be distinctly specified 
in his pleading by the plaintiff or defendant, and, subject 
thereto, an ayerment of the performance or occurrence of all 
conditions precedent necessary for the case of either party 
is to be implied in his pleading, (a) 

When it is material to allege malice, fraudulent intention, 
knowledge, or other condition of the mind of any person, it 
is sufficient to allege the same as a fact, without setting out 
the circumstances from which it is to be inferred. (&) 

In all cases in which the party pleading relies on any mis- 
representation, fraud, breach of trust, wilful default, or 
undue influence, <&c., particulars (with dates and items, if 
necessary) are to be stated in the pleading, (c) 

No technical objection can be raised to any pleading on the 
ground of any alleged want of form, (d) 

As before stated, every pleading is to be deUtered between 
parties ; but if no appearance has been entered for any party, 
then such pleading or document is to be deliyered by being 
filed with the proper officer, (e) 

If a party appears by solicitor, then the pleading is to 
be delirered to him ; and to the party himself if he ^.ppears 
in person. (/) 

The court or a judge may at any stage of the proceedings, 
and on such terms as may seem just, allow either party to 
alter or amend his indorsement or pleading, and all such 
amendments shall be made as are necessary for determining 
the real question or issue in controversy between the parties, (gf) 

The court will not allow a pleading to be amended if a 
party to the action would be seriously and irremediably 
damnified thereby, (h) 



(a) Ord. 19, p. 14. 

(b) Ord. 19, r. 22. 

(c) Ord. 19, p. 6. 
id) Ord. 19, r. 26. 

(e) Ord. 19, rr. 10, 11 ; and see 
BenaJuiw v.- Benshaw, 49 L. J. 127, 
Ch. ; 42 L. T. Eep. N. S. 353 ; 28 
W.B.409. 



(/) Ord. 19, r. 10. 

(g) Ord. 28, rr. i, 12. 

(h) TUdsley v. Hwrper, 10 Oh. 
Div. 393 ; 39 L. T. Rep. N. S. 552 ; 
27 W. E. 249 ; 48 L. J. 495, Ch.; 
Claparade and Co. v. Commercial 
Union Association, 32 W. R. 161. 
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A pleading cannot, it seems, be amended after final judg- 
ment or decree, (a) 

The application for leave to amend any pleading may be 
made either to the court or a judge at chambers, or to the 
judge at the trial of the action, and may be allowed upon 
such terms as may be just.(&) 

The amendments m^y be made by written alterations in 
the pleading, and by additions on paper interleaved therewith, 
if necessary, if under 144 words in any one place ; but if 
the amendments exceed this, or are so numerous or of such 
a nature as to render the document difficult to read, then 
the amendment must be made by delivering a print of the 
document as amended, (c) 

An amended pleading must be marked with the date of 
the order, if any, giving leave to amend, and the day on 
which the amendment is made.(cr) 

The amendment must be made, and the amended pleading 
delivered, within the time limited by the order, or if no time 
is lindted thereby, within fourteen days from the date of the 
order, otherwise the order becomes ipso facto void, unless the 
time is extended by the court or a judge, (e) 

When any party has amended his pleading without leave 
under rules 2 and 3 of Order XXVIII. (to be treated of sub* 
sequently), the opposite party may, within eight days from 
the delivery of the amended pleading, apply to the court or 
a judge to disallow the amendment, and it may be disallowed 
or allowed on such terms as may be just. (/) 

Any party to a cause or matter may give notice by his 
pleading, or otherwise in writing, that he admits, the truth of 
the whole or any part of the case of any other party, (g) 

Non-compliance with the rules of court or of practice 



(a) Attorney -General v. Corpora' 
tion of Birmingham, 16 Ch. Div. 
423 ; 43 L. T. Eep. N. S. 77 ; 29 
W. E. 127. 

(6) Ord. 28, rr. 1, 6. 



(c) Ord. 28, r. 8. 

(d) Ord. 28, r. 9. 

(e) Ord. 28, rr. 7, 10. 
(/) Ord. 28, r. 4. 

ig) Ord. 32, r. 1. 
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does not render any proceedings void, unless the court or a 
judge so directs; but they are liable, to be set aside as 
irregular, either altogether or in part, or to be amended, &c.| 
upon such terms as the court or judge thinks fit. (a) 



SECTION II. 

GENEEAL EULES AS TO INTEELOCUTOET 

APPLICATIONS. 

We have several times alluded to orders being made by the 
court or a judge, and shall have occasion again to do so in 
future pages. It will be better, therefore, at once to state 
how these orders are obtained. The orders to which we refer 
are not those made on the hearing of a cause, but on some 
interlocutory application. 

There are three modes by which an interlocutory order 
may be obtained, viz., by motion, by petition, and by summons, 
not being a sunmions originating proceedings. 

All these various modes of application will be treated of in 
subsequent pages in their proper place ; it will be sufficient 
for our present purpose to state that, if an application is 
made to a divisional court or a judge sitting in court, and no 
long statement is required, in addition to the pleadings, to 
indicate the point to be decided, the application should be 
made by motion (h), and if the nature of the application 
requires, in addition to the pleadings, a written statement of 
the grounds of the application, the proper course is to present 
a petition, (c) and in certain simple cases the order required 
can be obtained at chambers, (d) and all applications made at 
chambers, not made ex parte, must be made by summons (e), 
whether made to the judge himseU or his chief clerk. 



(a) Ord, 70, r. 1. 

(b) See Drew. Pr. 52 ; WUl. Pet. 
2; Ord. 52, r. 1. 



(c) Drew. Pr. 52 ; 38 & 39 Vict. 
c. 77, 8. 21 ; Wm. Pet. 2. 

(d) Ord. 55, r. 2. 

(e) Ord. 54, r. 1. 
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As a general rule no motion can be made without preyious 
notice to the parties affected thereby. But the court or a 
judge, if satisfied that the delay caused by proceeding in the 
ordinary way would or might entaH irreparable or serious 
mischief, may make any order ex parte upon such terms as to 
costs or otherwise, and subject to such undertakings if any, 
as the court or judge may think just ; and any party affected 
by such order may move to set it aside, (a) An application 
for an order for a mandamtui or an injimction or a receiver 
may b^ made either ex parte or with notice. (6) 

If on the hearing of a motion or other application the 
court or judge is of opinion that any person to whom notice 
has not been given should have had notice, the court or judge 
may either dismiss the motion or application or adjourn the 
bearing thereof, in order that notice may be given, on such 
terms, if any, as may be imposed, (c) 

The plaintiff may, without leave> serve a notice, petition, 
or summons upon any defendant who, having been duly 
served with a writ of summons to appear, has made default 
in appearance, (d) The service in this case is effected by 
filing the notice, <&c., with the proper ofi&cer. (e) 

After the defendant has appeared the service may be made 
at the address for service. If the application is made on 
behalf of a defendant the sen^ice may be at the plaintiff's 
place of residence or address for service if he sues in person, 
and if he sues by a solicitor, then the service may be at the 
place of business or address for service of such solicitor. (/) 

There must, imless the court or judge gives special leave 
to the contrary, be two clear days between the service of a 
notice of motion and the hearing of such motion, and 
between the service and hearing of a petition (g), and 



(a) Ord. 52, r. 3. 

(b) Ord. 50, rr. 6, 11. 

(c) Ord. 52, p. 6. 
id) Ord. 52, r. 8. 

(6) See Ord. 19, r. 10 ; Morton 



V. Miller, 3 Ch. Div. 616 ; 45 L. J. 
613, Ch. ; 24 W.E. 723; Ord. 67, r. 4. 

(/) See Ord. 67, r. 2 ; Ord. 4, pp. 
1, 2, 3 ; Ord. 12, pp. 9, 10, 11. 

(g) Opd. 62, pp. 5, 17. 
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between the service and retnm of a summons at chambers, 
not originating proceedings, (a) 

An interlocutory order does not take effect till it is drawn 
up and served on the opposite party. (Jb) 



SECTION ni. 

GENERAL EULES AS TO TIME. 

Where any particular number of days, not expressed to be 
clear days, is prescribed by the rules of court, the same are 
to be reckoned exclusively of the first and inclusively of the 
last day. (c) 

Where by the rules of court, or by any judgment or order, 
the time for doing an act or taking a proceeding is limited by 
months, and where the word " month " occurs in any docu- 
ment which is part of any legal procedure under the rules 
of court, such time is to be computed by calendar months 
unless otherwise expressed, (d) 

Where a time less than six days from or after any date is 
allowed for doing an act or taking a proceeding, Sunday, 
Christmas-day, and Good Friday are not to be reckoned ia 
computation of such time, (e) 

Where the time for doing an act or taking a proceeding 
expires on Sunday or other day on which the offices are 
closed, it may be done or taken on the day on which the 
offices are next open. (/) 

No pleadings can be amended or delivered in the Long 
Vacation unless so directed by the court or a judge ; and the 
time of the Long Vacation is not to be reckoned in the 
computation of the time appointed or allowed for filing, 



(a) Ord. 54, r. 4. If the Bmn- 
mons originates proceedings, there 
must be seven clear days between 
the B^ryioe and retnm. 

(6) Metcalf ▼. The British Tea 



Association, 46 L. T. Bep. N. S. 31. 

(c) Ord. 64, r. 12. 

(d) Ord. 64, r. 1. 

(e) Ord. 64, r. 2. 
if) Ord. 64, r. 3. 
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amending, or delivering any pleading, unless otherwise 
directed by the court or a judge, (a) 

Sendee of pleadings, notices, summons, orders, rules, 
and other proceedings must be effected before the hour 
of six in the afternoon, except on Saturdays, when it 
must be before the hour, of two in the afternoon. If 
effected after six on any week-day except Saturday, the 
service will be deemed to have been made on the following 
day, and if effected after two on Saturday the service 
will be deemed to have been effected on the following 
Monday, (h) 

A court or judge has power to enlarge or abridge the time 
appointed by the rules of court, or fixed by an order 
enlarging the time, for doing any act or taking any pro- 
ceeding, upon such terms as the justice of the case may 
require, and such enlargement may be ordered, although the 
application for it is not made until after the expiration of 
the time allowed, (c) 

Where the delay was caused by a slip of the solicitor's 
clerk, the time was enlarged after the expiration of the time 
allowed, (d) 

The time for delivering or amending, or filing any pleading 
or document, may be enlarged by written consent without 
application to the court or a judge, (e) 

The costs of an application to extend the time for taking 
any proceeding are in the discretion of the taxing master, in 
the absence of an order of the court or a judge to the 
contrary. And the taxing master is not to allow the costs 
of more thaA one extension of time, unless he is satisfied 
that such extension was necessary and could not, with due 
diligence, have been avoided. And the costs of a summons 
to extend time is not to be allowed, luiless the opposite party 
has been asked to consent in cases where he may do 



(a) Ord. 64, rr. 4, 5. 

(b) Ord. 64, r. 11. 

(c) Ord. 64, r. 7. 



(d) Canadian (HI Worka v. Hay, 
88 L. T. Bep. N. S. 549. 

(e) Ord. 64, r. 8. 
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80, and he has not consented to a sufficient extension of 
timci &c, (a) 

In any cause or matter in which there has been no pro? 
oeeding for one year from the last proceeding had, the party 
desiring to proceed must give a month's notice to the other 
party of his intention to proceeds A summons on which no 
order has been made is not, but a notice of trial though 
countermanded is, to be deemed a proceeding within this 
rule, (h) 

(a) See Ord. 65, r. 27, snb-nQe I (b) Ord. 64, r. 13. 
24; Ord. 64, T. 8. I 
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CHAPTER V. 



SXJMMONS FOE DIRECTIONS. 

The defendant having appeared to the writ of summons, 
and given the plaintiff notice thereof, the next ordinary step 
in the action is the preparation and delivery of a statement 
of claim by the plaintiff. However, before doing this the 
plaintiff may find it advisable to take out a summons for 
directions. 

By Order XXX. it is provided that in every cause or 
matter one general summons for directions may be taken out 
at any time by any party with respect either to particulars 
of claim, defence, or reply, statement of special case, dis- 
covery (including interrogatories), commissions, and exam- 
ination of witnesses, mode of trial (including proceedings 
in lieu of demurrer, trial on motion for judgment and 
reference), place of trial, and any other matter or proceeding 
in the cause or matter previous to trial, (a) 

This summons is to be returnable in not less than four 
days, and is to be addressed to and served upon all such 
parties to the cause or matter as may be affected thereby. 
All or as many of the above-named matters and proceedings 
are to be included in the summons as, having regard to the 
nature of the cause or matter, can conveniently be dealt 
with by the order and directions of the court or judge. 
Upon the hearing of the summons any party to whom it is 
addressed may apply for any order or directions as to any of 
the above-mentioned matters or proceedings, and thereupon, 

(a) Ord. 30, r. 1. 
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after giying notice to sucli parties (if any) as the court or 
judge may direct, an order may be made and all necessary 
directions given as to all or any of such matters or pro- 
ceedings as may be just, whether applied for or not. (a) 

And if, upon any other application as to any of the above- 
mentioned matters or proceediQgs, it appears to the court or 
judge that it is one that could and ought to have been 
included or made upon the general summons for directions, 
the application is to be granted only at the costs of the party 
making it. (h) 

Under the rules of this order the court is, it will be 
observed, enabled at any early stage of the action to 
exercise a close supervision over the proceedings therein, and 
to prevent a too constant resort to chambers, and thus save 
costs. 

(a) Ord. 30, r. 2. | (b) Ord. 30, r. 3. 
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CHAPTER VI. 



STATEMENT- OP CLAIM. 

The stuQmons for directions, if one has been taken ont,- 
haying been disposed of, the plaintiff shoxdd next proceed 
to prepare and deliver his statement of claim, which must 
be as brief as the nature of the case will admit, for, if bound 
to deliver such statement, and he does not do so within 
due time, the court or a judge may, on the defendant's 
application, dismiss the action with costs for want of pro- 
secution, (a) 

The delivery of a statement of claim is regulated as 
follows : — 

(i.) No statement of claim sTtall he delivered where the 
writ is specially indorsed under Order m., r. 6 ; nor (2) need 
it be delivered unless the defendant, at the time of entering 
appeao^ce, or within eight days thereafter, gives written 
notice to the plaintiff or his solicitor that he requires a 
statement of claim to be delivered ; but (3) if the defendant 
so requires its delivery the plaintiff shall, unless otherwise 
ordered by the court or a judge, deliver it within 'five weeks 
from the time of receiving the notice. (6) 

(4.) The plaintiff may (except as stated in number (1) 
mijpra), deliver a statement of claim either with the writ of 
summons or notice in lieu of writ of summons, or at any 
time afterwards, either before or after appearance, although 
the defendant may have appeared and not required the 
delivery of a statement of claim. But in no case where a 
defendant has appeared can a statement be delivered more 

(a) Ord. 19, r. 2 ; Ord. 27, r. 1. | (b) Ord. 20, r. 1. ,|: -, 

F 2 
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than six weeks after such appearanoe, unless otherwise 
ordered by the court or a judge, (a) 

And to check unnecessary pleading it is farther ordered 
that where the plaintLff delivers a statement of claim without 
being required to do so, or the defendant unnecessarily 
requires such statement, the court or a judge may make 
such order as to the costs occasioned thereby as shall be 
just, if it appears that the delivery of a statement of claim 
was unnecessary or improper, (li) 

The general rules as to pleadings, stated fully antSy p. 55 
et seq., as to marking them with the title of the court and the 
cause, the name and address of the solicitor, the allegations, 
paragraphs, figures, printing, signature of counsel, &c., apply 
to the statement of claim. 

After the facts have been set out, the statement of claim, 
must then state specifically the relief the plaintiff claims 
either simply or in the alternative, and it is not necessary to 
ask for general or other relief, which may always be given as 
the court or a ju^e may think just to the same extent as if 
it had been asked for. (c) 

Where relief is sought in respect of several distinct 
claims or causes of complaint, founded upon separate and 
distinct groimds, they must, as far as possible, be stated 
separately and distinctly, (d) 

As to the joinder of different causes of action see antcy 
pp. 38, 39. 

There is now no local venue ; and if the plaintiff desires 
to have the action tried elsewhere than in Middlesex, he 
must, in his statement of claim, name the county or place in 
which he proposes to have the action tried, and the trial will 
take place there unless otherwise ordered. If there be no state- 
ment of claim the place of trial is to be specified in a written 
notice, to be served on the defendant or his solicitor, within 



(a) Ord. 20, r. 1. I (c) Ord. 20, r. 6. 

(b) Ord. 20, r. 1. | (d) Ord. 20, r. 7. 
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six days after appearance. And where no place of trial is 
named, the place of trial is, unless the court or a judge 
otherwise order, to be the county of Middlesex, (a) 

A further and better statement of the nature of the claim 
may be ordered upon such terms as to costs and otherwise 
as may be just, (h) 

If the statement of claim is served personally at the time 
the writ is served, and the defendant does not appear in the 
action, it is not necessary that it should also be filed (see 
ante, p. 58) in order to obtain judgment by default, (c) 

It may become necessary to amend the statement of claim ; 
the plaintiff may do so once without leave at any time before 
the expiration of the time limited for reply, and before reply- 
ing, or where no defence is delivered, within four weeks from 
the appearance of the defendant who last appeared, (d) 

Leave may be given to a plaintifE to amend his state- 
ment of claim in such a way as to raise an entirely new 
case, (a) 

As to amendments generally, the time and mode of making 
the amendments, delivering the amended pleading, the effect 
of neglecting to amend, disallowing the amendments, <&;c., 
see ante, pp. 58, 59, aU of which apply to the statement 
of claim. 

The court or a judge may, at any stage of the proceedings, 
order any matter in the statement of claim to be struck out 
or amended which is unnecessary or scandalous, or tends to 
prejudice, embarrass, or delay the fair trial of the action, 
and may order the costs of the application to be paid as 
between solicitor and client. (/) 

Scandal consists in the allegation of anything in a pleading 
in language which it is unbecoming the court to hear, or 



(a) Ord. 20, r. 5 ; Ord. 36, p. 1. 

(b) Ord. 19, r. 7. 

(c) Benshaw v. Benshaw, 49 L. J. 
127, Ch. ; 42 L. T. Eep. N. S. 353 ; 
28 W. B. 409. 



(d) Ord. 28. t. 2. 

(e) Budding v. Mv/rdoek. 1 Ch. 
Div. 42. ; 45 L. J. 213, Ch. ; 24 W. 
B. 23. 

(/) Ord. 19, p. 27. 
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contrary to good manners, or anything set forth which 
charges a person with a crime not necessary to be shown in 
the cause, (a) 

The whole statement of claim may be struck out when it 
is unintelligible or irrelevant (6) ; or where it is prolix and 
states evidence instead of facts, (c) 

The application to strike out may be made to the court 
by motion, (d) or to a judge at chambers by summons. 
According to a decision of Jessel, M. E., the latter is the 
proper mode, (e) 

The following shows the formal parts of a statement of 

daim : — * 

1884. A. No. 4. 



In the High Court of Jnatioe, 
Chanoery Diyision. 

Between Jane Styles 



Writ issned 11th Jannaxy, 1884. 
Plaintiff, 



and 



Defendant. 



James Styles 

Statbiocnt of Olaoc. 
The plaintiff, &o. [here follow thefcucU m support of the ckMn}* 
The plaintiff olaixns [here follows the elai/mfor relief '}. 
Plaoe of trial 

Signed 
Deliyered the of 1884. 

No action or proceeding is to be open to objection because 
a merely declaratory judgment or order is sought thereby ; 
and the court may make binding declarations of right, 
whether any consequential relief is or could be claimed or 
not.(/) 

The plaintiff may, by his statement of claim, alter, modify, 
' or extend his claim without any amendment of the indorse- 
ment of the writ, (jg) 



^ W '^' IW W I 



(a) Ayck. Ch. Pr. 343, 9th ed. ; 
Ooyle Y. Cvmwngf 40 L. T. Bep. 
N. S. 455 ; 25 W. E. 629. 

(h) Cashin y. CrcMoch, 8 Ch. 
Div. 376, C. A ; 35 L. T. Eep. N. S. 
452 ; 25 W. B. 4. 

(c) D<wy Brothers ▼. Garretty 47 



L. J. 218, Ch. ; 7 Ch. Div. 473 ; 26 
W. B. 110, C. A. 

(d) Coyle v. Cvming (sup.), 

(e) Marriott v. Marriott, 29 W. 
B. 416. 

(/) Ord. 25, r. 5. 
(g) Ord. 20, r. 4. 
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It may be necessary for a plaintiff during the preparation 
of a cause for trial to obtain a discovery of facts or documents 
from a defendant. 

The plaintifE may, in actions founded on fraud or breach 

trust, interrogate the defendant without leave at any time 
after delivering his statement of claim, (a) 

He may also, in every other cause or inatter, by leave 
of the court or a judge, obtain a discovery from the defen- 
dant. (6) 

With these brief remarks, we must here dismiss this 
subject. A separate chapter wiU be given on discovery. 

(a) Ord. 31, r. 1. | (6) Ord. 31, rr. 1, 12. 
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CHAPTER VII. 



THE DEFENCE. 

If the defendant intends to contest the plaintiff's claim lie 
may do so, either by statement of defence or by counter-claim. 

1. If lie wishes to deny the allegations of fact in the state- 
ment of claim, and to adduce counter facts in support of his 
defence, his pleading is termed a statement of defence. And 
he may, as will be shown in a subsequent chapter, obtain 
from the plaintiff a discovery either of facts or documents, 
in aid of his defence. 

2. If he has any right or claim against the plaintiff, 
whether sounding in damages or not, he may set up such 
right or claim by way of counter-claim. 

Formerly, if the statement of claim, on its face, showed 
no cause of action in law to which effect could be given by 
the court, the defendant might have objected thereto by 
demurrer. No demurrer, however, is now allowed, (a) 

And any party may raise by his pleading any point of law, 
which is to be disposed of by the judge who tries the cause 
at or after the trial. But by the consent of the parties or 
order of the court or a judge the same may be set down for 
hearing and disposed of at any time before trial. (6) We 
shaU, however, subsequently again refer to this matter. 

There are also certain other proceedings which may be 
taken by a defendant to relieve himself, either wholly or 
partially, from the plaintiff's claim in the action : 

(1) If the defendant is entitled to contribution or indemnity 

(a) Ord. 26, r. 1. | (h) Ord. 25, p. 2. 
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against some person other than the plaintifE, he may, on 
notice being given to such other person, apply to the court 
or judge for an order directing the question to be tried as to 
the liability of such third party to make the contribution or 
indemnity. 

(2) In an action for debt or damages the defendant may 
pay a sum of money into court in satisfaction of the plaintilE's 
claim. 

These various modes of proceeding will be treated of under 
their proper heads in subsequent pages. 

It has already been stated that no technical objection can 
be raised to any pleading on the ground of any alleged 
want of form (a) ;'and that no plea or defence can be pleaded 
in abatement, (h) 

SECTION I. 
STATEMENT OF DEFENCE. 

Where a statement of claim has been delivered to a 
defendant he must deliver his defence, which must be as 
brief as the nature of the case will admit, within ten days 
from the delivery of the statement of claim, or from the 
time limited for appearance, whichever shall be last, unless 
the time is extended by the court or a judge (c) ; or by the 
written consent of the plaintiff (d) ; otherwise the plaintiff 
may set the action down on motion for judgment, (e) 

A defendant who has appeared in an action, and who has 
neither received nor required the delivery of a statement of 
claim, must deliver his defence (if any) within ten days 
after his appearance, imless this time is extended by the 
court or a judge (/); or by the written consent of the 
plaintiff, (g) 

The general rules respecting pleadings stated ante, p. 55 



(o) Ord. 19, r. 26. 

(b) Ord. 21, r. 20. 

(c) Ord. 19, r. 2 ; Ord. 21, r. 6. 

(d) Ord. 64, r. 8. 



(e) Ord. 27, r. 11. 
(/) Ord. 21, r. 7. 
(g) Ord. 64, r. 8. 
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et seq,, as to markiiig the title of the court and cause, the 
name and address of the solicitor, <&c., allegations, denials, 
paragraphs, figures, printing, signature, delivery, &c., apply 
to the defence. 

It is not sufficient for a defendant in his statement of 
defence to deny generally the grounds alleged by the state- 
ment of claim, but he must deal specifically with each 
allegation of fact of which he does not admit the truth, 
except damages. And this must not be done evasively, but 
the defendant must answer the point of substance, (a) For, 
as we have before (antey p. 57) stated, every allegation of 
fact in the statement of claim, if not denied specifically or 
by necessary implication, or stated to be not admitted, will 
be taken as admitted, except as against an infant, lunatic, or 
person of unsound mind not so found on inquisition, (b) 

Thus, where a statement of defence merely said " the 
defendant denies all and every the allegations in the several 
paragraphs of the statement of claim respectively contained,'' 
it was held bad. (c) And where a defendant by his state- 
ment of defence simply " put the plaintiff to proof of all 
the allegations contained in his statement of claim," he was 
held to have admitted the facts alleged in the statement of 
claim, (d) 

No denial or defence is necessary, however, as to damages 
claimed, or their amount ; but they are to be deemed to be 
put in issue in all cases, unless expressly admitted, (e) 

K either party wishes to deny the right of any other 
party to claim as executor, or as trustee, or in any represen- 
tative or other alleged capacity, for the alleged constitution 
of a partnership firm, he must deny the same specifically. (/) 

Payment into court is to be signified in the defence, and 



(a) Ord. 19, rr. 17, 19. 

(b) Ord. 19, r. 13. 

(c) Jones V. QvMin, 40 L. T. Bep. 
N. S. 185. 

(d) Harris v. Ckunble, 7 Ch. Div. 



877 ; 88 L. T. Bep. N. S. 253 ; 47 
L. J. 344, Ch. 

(e) Ord. 21, r. 4. 

(/) Ord. 21, r. 6. 
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the claim or cause of action in satisfaction of wluch such 
payment is made is to be specified therein, (a) 

Any ground of defence which has arisen after action 
brought, but before delivery of the statement of defence 
and before the time for its delivery has expired, may be 
raised by the defendant in his statement of defence, either 
alone or with other grounds of defence; and if it arises 
after the statement of defence is delivered, or after the time 
limited for its delivery has expired, the defendant may, 
within eight days after the ground of defence arose, or at 
any subsequent time, by leave of the court or a judge,> 
deliver a further defence, setting forth the same. (6) 

If such defence be pleaded the plaintiff may deliver a 
confession thereof, and sign judgment for his costs up to 
the time of the pleading of such defence, unless the court 
or judge otherwise orders, (c) 

No defendant in an action for the recovery of land who is 
in possession by himself or his tenant need plead his title 
unless his defence depends on an equitable estate or right, 
or he claims relief upon equitable grounds. It being suffi- 
cient to state by way of defence that he is so in possession, 
and it is to be taken to be implied that he denies, or does 
not admit, the allegations of fact contained in the statement 
of claim. He may, however, rely upon any ground of 
defence which he can prove except as before mentioned, (d) 

The statement of defence may be amended at any stage of 
the proceedings by leave of the court or a judge, (e) 

Aa to amendments generally, the time and mode of making 
the amendments, delivering the amended pleading, and the 
effect of neglecting to amend, disallowing the amendments, 
&c., see ante, pp. 58, 59, all of which apply to the statement 
of defence. 



(a) Ord. 22, r. 2. 
(6) Ord. 24, rr. 1, 2. 

(c) Ord. 24, r. 3. 

(d) Ord. 21, r. 21 ; and see 



Dwmford y. McAnulty, 8 App. Cas^ 
456 ; 49 L. T. Bep. N. S. 207. 
(e) Ord. 28, rr. 1, 6. 
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The court or a judge may at any stage of the proceedings 
order any matter in the statement of defence to be struck 
out which is unnecessary or scandalous, or tends to prejudice, 
embarrass, or delay the fair trial of the action; and may 
order the costs of the application to be paid as between 
solicitor and client, (a) 

As to what is scandal, see arde^ p. 69. 

A pleading is '^ embarrassing " that brings forward a 
defence which the defendant is not entitled to use. (6) 

The defendant may by his statement of defence give notice 
to the plaintiff that he admits the truth of the whole or any 
part of the case of the plaintiff, (c) 

The following are the formal parts of a statement of 

defence : — 

1884. A. No. 4. 
In the High Conrt of Justice, 
Ohanoery Division. 

Between Jane Styles FUuntiff, 

and 
James Styles Defendant. 

Defence. 

• 

The defendant says that [here follow the grotmds of the defence vn 

wu/mbered paragraphs'], 

(Signed) 

Deliyered 

It may happen that the plaintiff is acquainted with matters 
favourable to the defendant's case which are necessary before 
trial and which do not appear in the statement of claim, and 
which the defendant has no means of proving save by the 
plaintiff's own oath, or by documents in his possession or 
power. It is provided, therefore, by rules of court, that the 
defendant may obtain such discovery ; but, as before stated, 
a separate chapter will be devoted to discovery, to which the 
reader is referred. 

. (a) Ord. 19, r. 27. Hanvrnorid Electric Light and Power 

(b) Heugh v. Chamberlavn, 25 Company^ 31 W. B. 710. 
W. E. 742 J Harris v. Jenkim, 47 (c) Ord. 82, r. 1. 

L. T. Eep. N. S. 670 ; Liardet v. 
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SECTION II. 

COUNTER-CLAIM. 

A defendant in an action may set off or set up by way of 
counter-claim against the claims of the plaintiff any right 
or claim, whether sounding in damages or not, against the 
plaintiff alone, or jointly with any other person or persons. 
And such counter-claim or set-off has the same effect as a 
cross action enabling the court to pronounce a final judgment 
in the same action, both on the original and cross claim. 
But the court or a judge may, on the application of the 
plaintiff before trial, refuse permission to the defendant to 
avail himself thereof, if such set-off or counter-claim cannot 
be conveniently disposed of in the pending action, or ought 
not to be allowed, (a) 

Where any defendant seeks to rely upon any grounds as 
supporting a right of couiiter-claim he must, in his statement 
of defence, state specifically that he does so by way of 
counter-claim. (6) 

Where the defendant counter-claims against the plaintiff 
jointly with a third person^ the relief claimed must be con- 
nected with the original subject-matter of the action, (c) 
But this is not necessary when the counter-claim is against 
the plaintiff alone. The court may exclude such counter- 
claim if it would unduly delay the action, (d) 

A counter-claim cannot, it seems, be made against a third 
party alone, (e) 

A pleading which seeks for no cross relief against a 



(a) Ord. 19, r. 3; Ord. 21, rr. 
11, 15 ; Grwy v. Wehh, 21 Ch. Div. 
802 ; 51 L. J. 815, Ch. ; 46 L. T. 
Rep. N. S. 913 ; 31 W. E. 8. 

(b) Ord. 21, r. 10 ; see hereon 
Original Hartlepool ColUery Com- 
pany V. Qibhs, 5 Ch. Div. 713 ; 36 
L. T. Rep. N. S. 433; 46 L. J. 
311, Ch. ; Beddall v. MaitloA^d, 17 
Ch. Div. 174; 50 L. J. 401, Ch.; 



44 L. T. Eep. N. S. 240 ; 29 W. 
B. 484. 

(c) Padwich v. Scott, 2 Ch. Div. 
736 ; 45 L. J. 350, Ch. ; 24 W.B. 723 ; 
Harris v. Oamble, 6 Ch. Div. 748 ; 
46 L. J. 768, Ch. 

(d) Qray v. Webb (sup,). 

(e) Barber v. Blaiberg, 19 Ch. 
Div. 473 ; 46 L. T. Eep. N. S. 52. 
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plaintiff, either alone or jointly with some other person, is 
not a " counter-claim," and must not be so entitled- (a) 

A counter-claim may be joined with a statement of defence, 
but, as above stated, the grounds on which the defendant 
relies in support of the counter-claim must be distinguished 
from those constituting the defence. (6) 

The title of a counter-claim, both in the court and cause, is 
the same as that of a statement of defence ; but where a 
defendant counter-claims against the plaintiff and any other 
persons he must add to the title of the defence a further title, 
similar to that of a statement of claim, setting forth the 
names of the persons who, if the counter-claim were to be 
enforced by cross action, would be defendants to such cross 
action, and must deliver his statement of defence to such of 
them as are parties to the action within the period within 
which he is required to deliver it to the plaintiff, (c) as to 
which see ante, p. 73, etpody p. 79. 

Although the facts in support of the statement and defence, 
when joined together, must be kept separate and distinct, yet 
if facts have been stated in the defence, and are also relied 
upon in support of the counter-claim, it is not necessary to 
repeat them in eastenso ; it is sufficient to refer to them thus : 
The defendant repeats paragraph No. (naming it), (d) 

The counter-claim must state specifically the relief claimed, 
either simply or in the alternative, and it is not necessary to 
ask for general relief, which may always be given by the 
court or judge as if it had been asked for. But where the 
defendant relies upon several distinct grounds of defence, 
set-off or counter-claim, founded upon separate and distinct 
fa'cts, they must, as far as may be, be stated separately and 
distinctly, (e) 



(a) Fv/mes8 v. Booth, 4 Ch. Diy. 
586 ; 46 L. J. 112, Ch. ; 26 W. B. 267. 

(b) Ord. 21, r. 10 ; Crowe v. 
BamicoU, 6 Ch. Div. 753 ; 37 L. T. 
Eep. N. S. 68 ; 46 L. J. 855, Ch. j 
25 W. B. 789. 

(c) Ord. 21, r. 11. 



(d) Birmingham Estates Com- 
pan/y y. Smith, 49 L. J. 251, Ch. ; 
13 Ch. Div. 566 ; 42 L. T. Bep. N. 
S. Ill ; 28 W. B. 666) ; and see 
the form given in Appendix D., sect. 
1, Bnles of Court, 1883. 

(e) Ord. 20, rr. 6, 7. 
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The rules stated ante, p. 55 et seq,, as to coiinsers signature, 
printing, <fec., apply to counter-c^aim. 

We have already, stated that where the defendant eonnter- 
elaims against the plaintiff and any other person or persons 
who are parties to the action, he must deHver his defence and 
counter-claim to them as well as to the plaintiff within ten 
days from the delivery of the statement of claim, or from 
the time limited for appearance, whichever shaU be last, 
unless the time be enlarged, (a) If the person against 
whom the counter-claim is made is not a party to the action 
he must be summoned to appear by being served with a copy 
of the defence, indorsed with a notice requiring him to 
appear within eight days from the service, and in default 
judgment may be given against him in his absence. The 
service is to be efPected in the same manner as a writ of 
summons is served, (h) 

The order does not limit a time within which the counter- 
claim is to be served on a person not a party to the action. 
No doubt, however, it should be served within the time 
limited for delivery of the defence and counter-claim to the 
plaintiff and persons parties to the action. 

Any person, not a defendant to the action, who is served 
with a defence and counter-claim, must appear thereto as if 
he had been served with a writ of summons to appear in an 
action, (c) And he is not entitled to appear until he has 
been so summoned, (d) 

Any person named in a defence as a party to a counter- 
claim thereby made may deliver a reply within the time 
within which he might deliver a defence if it were a state- 
ment of claim, (e) 

A defendant may amend his counter-claim or set-off with- 
out leave at any time before the expiration of the time 



(a) Ord. 21, rr. 6, 11. 
(6) Ord. 21, r. 12. 

(c) Ord. 21, r. 13. 

(d) Fraser v. Cooper, Hall, and 



Co., 23 Ch. Div. 686 ; 62 L. J. 684, 
Ch. ; 48 L. T. Eep. N. S.754 ; 31 W. 
R. 714. 

(e) Ord. 21, r. 14. 
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allowed him for answering the reply and before such answer, 
or, if there be no reply, then at any time before the expira- 
tion of twenty-eight days from the defence, (a) 

It will be observed that a counter-claim may be amended 
without leave, whereas the defendant must obtain leave to 
amend his statement of defence, as shown arde, p. 75. 

As to obtaining leave to amend, the time and mode of 
making the amendments, delivering the amended pleading, 
the efEect of neglecting to amend, disallowing the amend- 
ments, &c., see ante, pp. 58, 59. 

"We have before stated that the court or judge may, on the 
application of the plaintiff, at any time before trial, or on the 
application of any other person made a defendant to the 
counter-claim before reply, order the counter-claim or set-ofE 
to be excluded, or may refuse permission to the defendant to 
avail himself thereof, if the claim raised by it cannot be 
conveniently disposed of in the pending action, but should 
be raised by an independent action. (&) 

A counter-claim may be excluded when the subject-matter 
of the original action and of the counter-claim are entirely 
different, (c) Thus, where the original action was for 
assault and the counter-claim for breach of an agreement 
to repair, the counter-claim was excluded, (d) 

Any matter in the counter-claim which is scandalous or 
tends to prejudice, embarrass, or delay the fair trial of the 
action may be struck out. (e) 

The plaintiff may give the defendant notice by his reply 
or otherwise, in writing, that he admits the truth of the 
whole or any part of the case stated in the counter- 
claim, (f) 

If the defendant sets up a counter-claim, and the plaintiff's 



(a) Ord. 28, r. 3. 

(b) See Ord. 19, r. 3 ; Ord. 21, 
r. 15. 

(c) Padwich v. Scott, 2 Ch. Div. 
736 ; 24 W. E. 723 ; 45 L. J. 350, 
Ch. ; Harris v. GamhUf 6 Ch. Div. 



748 ; 46 L. J. 768, Ch. ; but see 
Or ay v. Wehh, stated ante, p. 77. 

(d) Lea v. Collyer, W. N., 1876, 
p. 8. 

(e) Ord. 19, r. 27. 
(/) Ord. 32, r.l. 
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action is stayed, discontinued, or dismissed, the counter-claim 
may nevertheless be proceeded with, (a) 

If on the hearing of the action in which a set-off or 
counter-claim is established as a defence against the 
plaintiff's claim, and the balance is in favour of the 
defendant, the court may give judgment for the defendant 
for such balance, or may adjudge him such relief as he may 
be entitled to upon the merits of the case, (h) 

When issues in fact and law are raised upon a claim or 
counter-claim the costs of the several issues respectively, 
both in law and fact, shall, unless otherwise ordered, follow 
the event, (c) 

Where a plaintiff obtains judgment on his claim with 
costs, and the defendant judgment on his counter-claim with 
costs, the plaintiff is, in the absence of any special direction 
to the contrary, entitled to the general costs of the action, 
without any apportionment of charges common to both claim 
and counter-claim, and the defendant to such costs only as 
are properly attributable to the counter-claim, and this is so 
even though the balance of the litigation is in favour of the 
defendant, (d) 

SECTION III. 

JOINDEE BY THE DEFENDANT OF THIRD 
PERSONS AS PARTIES BY NOTICE. 

Where a defendant claims to be entitled to contribution or 
indemnity over against any person not a party to the action, 
he may, by leave of the court or a judge, issue a notice 
(called the third party notice) to that effect, sealed as a 
writ of summons is sealed, (e) 

(a) Ord. 21, r. 16 ; and see (c) Ord. 65, r. 2. 

McGowan v. MiddletoUf 11 Q. B. (d) Re Brown; Ward v. Morse , 

Div. 464 ; 52 L. J. 355, Q. B. ; 31 23 Ch. Div. 377 ; 31 W. R. 936 ; 49 

W. E. 835. , L. T. Rep. N. S. 68 ; 52 L. J. 524, Ch. 

(6) Ord. 21, r. 17. I (e) Ord. 16, r. 48. 

G 
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Notice of the application should be given to the plaintifE (a); 
but it seems the order may be made ex parte, and without 
notice to him. (fe) The order ^ill not be made if it would 
tend to prejudice or delay him. (c) 

A copy of the third party notice must be filed with the 
proper officer at the time of sealing it, and a copy thereof 
served on the third person in the same way as a writ of 
summons is served, together with a copy of the statement of 
claim, or if there be no statement of claim, then together 
with a copy of the writ of summons. The notice must state 
the nature and grounds of the claim, and must be served 
within the time limited for delivering the defence, unless 
otherwise ordered by the court or a judge, (d) 

Any person, not a party to the action, so served, must, if 
he wishes to dispute the plaintiff's claim, appear within eight 
days from the service ; or in default thereof he is deemed to 
admit the validity of the judgment obtained against the 
defendant, whether obtained by consent or otherwise, and 
his own liability to contribute or indemnify to the extent of 
the notice. The court or a judge may, however, give 
leave to such person to appear after the eight days 
have expired, and may impose terms. And after such 
default by the third party, and judgment by default 
against the defendant, he is, after satisfaction thereof, or 
before by leave of the court or a judge, entitled to enter 
judgment against the third party to the extent of the con- 
tribution or indemnity claimed. But the court or a judge 
may vary or set such judgment aside upon such terms as 
may be just, (e) 

If the third party appears pursuant to the notice, the 
defendant should apply to the court or a judge for directions 



(a) Wye Valley Railway Com- 
pany V. Hawse, 16 Ch. Div. 489 ; 
50 L.J. 75, 225, Ch. 

(6) Corrie v. Allen, 48 L. T. Rep. 
N. S. 464. 



(c) Bower v. H 
Div. 652. 

(d) Ord. 16, p. 48. 

(e) Ord. 16, rr. 49, 50. 



Joinder of Third Persons as Parties, 



83 



as to the mode of having the question determined. And the 
court or judge may order the question of such liability as 
between the third party and the defendant to be tried, and 
give the third party liberty to defend the action, and may 
impose terms, and may order any documents to be delivered, 
and amendments to be made, and proceedings to be taken for 
having the question conveniently determined, and define the 
extent to which the third party is to be bound or made liable 
by the judgment in the action. But if the court or judge 
is not satisfied that there is a question proper to be tried, 
may order such judgment as the nature of the case requires 
to be entered for the defendant against the third party, (a) 

The court or a judge may decide all questions of costs as 
between a third party and the other parties to the action, 
and may order any one or more to pay the costs of any other 
or others, or give such direction as to costs as the justice of 
the case may require. (6) 

A third party brought in by notice may, by leave, serve a 
similar notice on a fourth party against whom he claims 
relief over, (c) 

Where a defendant claims to be entitled to contribution 
or indemnity against any other defendant to the action, a 
notice may be issued and the same procedure adopted for the 
determination of such questions between the defendants as 
would be issued and taken against such other defendant if 
such last-mentioned defendant were a third party. But this 
is not to prejudice the rights of the plaintifE against any 
defendant in the action, (d) 

It seems that leave of the court or a judge is not necessary 
to entitle a defendant in an action to issue a notice against a 
co-defendant under this rule, (e) 



(a) Ord. 16, rr. 62, 58. 

(b) Ord. 16, r. 54. 

(c) Fowler v. Knoopj 36 L. T. 
Rep. N. S. 219 ; Witham v. Vane, 



28 W. E. 276 ; 41 L. T. Rep. N. S. 
729 ; 49 L. J. 242, Ch. 

(d) Ord. 16, p. 55. 

(e) Towse v. Loveridge, 49 L. T. 
Bep. N. S. 466 ; 32 W. E. 151. 
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SECTION IV. 

PAYMENT INTO COUBT IN SATISFACTION OP 
THE PLAINTIPPS CLAIM. 

Order xxii . of the Roles of Court made in pnrsuanoe of 
liie Jadicature Acts makes provision for the payment bj 
the defendant of money into oonrt to reliere himself either 
wholly or partially of the plaintifPs daim, where that daim 
is for a debt or damages. It has been held that the roles 
under this Order do not, howeyer, apply to ordinary Chancery 
actions, (a) We will, therefore, only briefly notice these 
roles here. 

Where an action is biooght to reoorer a debt or damages, 
a defendant may, before or at the time of delirering his 
defence, or snbseqnentfy by leave of the coort or a judge, 
pay a som of money into coort by way of satisCeMiion, which 
admits the daim or caose of action in respect of which the 
payment is made ; or he may, with a defence denying liability 
(except in cases of libel or sland^), pay money into court ; 
save that in an action on a bond onder the 8^9 WilL 3, 
c 2, payment into coort is to be admissible to particolar 
breaches only, and not to the whole action. (6) 

If the payment into coort is before delivery of the defence, 
notice thereof most be served on the plaintiff, and the notice 
most also specify in respect of what daim or caose of action 
the money is so paid in. (e) 

Payment into coort most be signified in the defence, and 
the claim of caose or action in satisfaction of which such 
payment is made must be specifi^ed therein. (<f) And when a 
defence sets up a tender before action, the som alleged to 
have been tendered must be brought into court, (e) 

When payment into court is made before delivery of the 



(a) yich4)U T. Bffans, 22 Ch. Div. 
611 ; 4S L. T. Bep. N. S. 66; 52 
L. J. 383, Cli. ; 31 W.B. 412. 

(&) Ord. 22, r. 1. 



(f) Ord. 23, r. 4. 
(d) Old. 22, r. 2. 
(0) Ord.22, r. 3. 
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defence, or the liability of tlie defendant in respect of the 
daim or cause of action for which the payment into court 
is made is not denied in the defence, or when payment into 
court is made with a defence of a tender, the money paid into 
court is to be paid out to the plaintiff on his request, or to 
his solicitor on the plaintiff's written authority, unless the 
court or a judge otherwise orders, (a) 

When the payment into court is accompanied with a 
defence denying the defendant's liability, the plaintiff may 
accept, in satisfaction of the claim or cause of action in 
respect of which' the payment was made, the sum so paid in, 
and is entitled to have the money paid out to him, whereupon 
all further proceedings in respect of such claim or cause 
of action, except as to costs, will be stayed; or he may 
refuse to accept the money in satisfaction and reply 
accordingly, in which case the money is to remain in court, 
and be subject to the order of the court or a judge. If 
the plaintiff so proceeding recovers less than the amount 
paid in, it is to be applied, so far as necessary, in satisfac- 
tion of the plaintiff's claim, and the balance, if any, is to be 
repaid to the defendant. And if the defendant succeeds in 
respect of such claim or cause of action, the whole amount is 
to be repaid to him. (6) 

When the plaintiff accepts the money so paid in in satis- 
faction of the causes of action in respect of which it is paid 
in, he must, within four days after receipt of the notice of 
payment, when paid in before deliyery of the defence, and if 
payment is first stated in the defence, then before delivering 
a reply, give notice of such acceptance to the defendant. 
And if the plaintiff accepts the sum paid in satisfaction of 
the entire cause of action, he may, after the expiration of 
four days from the notice, tax his costs, unless otherwise 
ordered, and if they are not paid within forty-eight hours, 
he may sign judgment for them, (c) 

(a) Ord. 22, r. 5. | (c) Ord. 22, r. 7. 

(b) (M. 22, r. 6. | 
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YiThen money is to be paid into court in an action ta 
fecover a debt or damages, or to a security for costs account 
wben a discovery is sought under Order XX XL, rule 26, tbe 
money may be lodged without an order, on a request by the 
person who is to make the payment containing a statement 
of the circumstances under which the money is to be lodged, 
and a direction issued thereon by the paymaster to the bank, 
as fully shown, poaty p. 87. The money is to be paid out in 
actions for debt or damages on a direction issued by the 
paymaster upon request ; and if paid in on a security for 
costs account, it is paid out on the certificate of the taxing 
officer, (a) 

A plaintiff may, in answer to a counter-claim, pay money 
into court in satisfaction thereof, subject to the like condi- 
tions as upon payment into court by a defendant, (h) 

SECTION V. 

PAYMENT OE TEANSFER INTO COURT TO ABIDE 
THE EVENT OF THE ACTION. 

In actions in the Chancery Division of the High Court 
payment of money into court is usually ordered to abide the 
event or result of the action in which the order is made. 

The ordinary cases of applications for this purpose are in 
actions against trustees or executors, or in actions between 
partners when money appears to be in their hands either by 
admissions in the defence or on the chief clerk's certificate. 
Also where money is in the hands of factors or stake- 
holders who do not claim any title to it, the court will, for 
security, take possession of it until it adjudicates upon the 
right, (c) 

Where the plaintiff can, therefore, see from the defen- 
dant's defence that ne holds a definite sum of money upon 



(a) See Funds Bnles, 1884, rr. I (b) See Ord. 22, r. 9. 
80, 44. I (c) Ayok. Ch. Pr. 444, 9th ed. 
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trust, or as an executor, partner, stakeholder, or factor to the 
effect above stated, the plaintiff is entitled to have this 
money brought into court ; obtaining an order for this 
purpose by motion on notice given as soon as the defence is 
delivered, without waiting until judgment is obtained. And it 
has been recently held in an administration action against an 
executor, where, before pleadings delivered, notice of motion 
was served for payment of money into court, part of the tes- 
tator's estate, and it was shown by affidavit that it had been 
received by the executor, and he did not iappear on the 
motion, that he not having disputed the affidavit was a suffi- 
dent admission ttat the money was in his hands, and that he 
be ordered to pay it into court, (a) The admission on the 
defendant's answer need not therefore necessarily be waited 
for before making an application for payment into court. 

The court has also jurisdiction to make an order of this 
nature on the plaintiff, as in an interpleader action ; for here 
the statement of claim contains a submission on the part of 
the plaintiff to pay in the sum which is claimed from him by 
the defendants. The remarks above made apply to the 
transfer of stock into court. The payment or transfer into 
court does not in any degree affect the rights of the persons 
beneficially entitled to the fund, which is afterwards dis- 
tributed among them according to their respective interests, 
which will be defined by the judgment. (&) 

The order is to be drawn up and passed by the registrar. 
All money or securities to be paid or deposited in court 
are to be paid or deposited at the Bank of England (Law 
Courts Branch), and placed in the books of the bank to 
the account of the Paymaster-General, for and on behalf 
of the Supreme Court ; and the bank is to give a receipt to 
the person making the payment or deposit. And all securi-* 
ties to be transferred into court are to be transferred to the 



(a) Freeman v. Coaj, 8 Ci. Div. 
148. 



(6) See Noble v. Stow, 7 W. E. 
709. 
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said account in the books of the bank, or other company in 
whose books the securities are registered, (a) 

Every order directing funds (that is, money or securities) 
to be lodged (that is, paid, transferred, or deposited) in court 
must have annexed thereto, as part thereof, a lodgment 
schedule, containing the title of the cause or matter, the 
date of the order, and the title of the ledger credit to which 
the funds ate to be placed ; also, in a tabular form, the name 
of the person who is to lodge the funds, and the amount of 
money and description of the securities. This schedule may 
direct the investment and accumulation of the funds, (h) It 
must also contain the whole of the instructions intended by 
the Order to be acted upon by the Paymaster-General, and 
all necessary particulars, &c. These instruction^ are not to 
be set out in the order, but only to be referred to therein, (c) 

The registrar is to cause a duplicate of the order, and a 
further copy of the schedule thereto, to be made, and the 
original order and copy schedule, duly sealed, must be trans- 
mitted by him to the clerks of entries with the duplicate 
order. The duplicate order is retained and filed of record 
by such clerks, and the original order and copy schedule, 
examined and stamped and marked with a reference to the 
record, are returned to the registrar to be delivered out to 
the solicitor having the carriage of the order, who must 
forthwith leave the copy schedule only at the pay office, 
which is a sufficient authority to the paymaster to act 
thereon, (d) 

Upon receipt of the copy schedule the paymaster will 
issue a direction for the lodgment upon a request, which 
must state the name of the person by or on whose behalf the 
funds are to be lodged, the ledger credit in the pay office 
books to which the funds are to be placed, and the date of 



(a) Funds Eules, 1884, rr. 23, 
29 ; 46 & 47 Vict. c. 29, ss. 1, 2. 

(b) Fnnds Bnles, 1884, r. 5. 



(c) Funds Eules, 1884, rr. 10, 11. 

(d) Funds Eules. 1884, rr. 24, 25. 
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the authority or certificate, if any, in pursuance of which 
the funds are to be lodged. This request may be sent by 
post, and the direction may, if desired, be also sent by post 
to the address given, (a) 

When funds have been received by the bank, or securities 
have been transferred in the books of the bank or other 
company to the pay office account in accordance with a 
direction, the bank or other company must forthwith send 
such direction to the paymaster, with a certificate thereon 
that the funds have been received or transferred, (h) The 
paymaster thereupon is to file at the central office a certificate 
of the lodgment, and state therein the ledger credit to which 
such funds have been placed in the books at the pay office ; 
and an office copy of such certificate of the paymaster is 
evidence of the lodgment, (c) 

All money to be lodged in court in the Chancery Division 
is to be placed on deposit without a request, with certain 
exceptions, as when the amount is under lOZ. ; or when a 
request that the money shall not be placed on deposit is 
signed by a solicitor acting on behalf of a person claiming to 
be entitled thereto is left at the pay office. And money 
arising by the sale, conversion, or payment off of securities 
in court in the Chancery Division are only to be placed on 
deposit upon a request, (d) 

As to investment of funds, see Order XXII., rule 17, and 
Funds Eules, 1884, rules 69 to 75 ; and as to exchange or 
conversion, see Order XXII., rule 18, and Funds Bules, 
1884, rules 86 to 88. 



(a) Funds Bnles, 1884, rr. 30, 35. 

(b) Funds Bales, 1884, r. 37. 



(c) Funds Enles, 1884, r. 38. 

(d) Fnnds Rules, 1884, rr. 76, 77. 
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SECTION VI. 
PAYMENT OE TEANSFEE OUT OF COTJET. 

With the exception of money paid into court in actions for 
debt or damages, or to a security for costs account (see antey 
pp. 84, 86), funds in court cannot, as a rule, be paid,, 
delivered, or transferred out of court, nor invested, or sold, 
or carried over, without an order, (a) 

Everj order which directs funds in court to be paid, sold^ 
transferred, or delivered to any person, or carried over to 
another ledger credit, must have annexed thereto as part 
thereof a payment schedule, to contain similar information as 
the lodgment schedule contains, (&) (see ante, p. 88) and the 
instructions to the paymaster are likewise to be solely con- 
tained therein, (c) 

The solicitor having the carriage of the order must forth- 
with leave a duly authenticated copy of the payment schedule 
at the pay office, as provided in rule 24, stated ante, p. 88. 
And upon receipt of the copy order and schedule the pay- 
master is to prepare a direction for the payment of the money 
or for the delivery of the securities out of court, and deliver 
it out on the personal applicatioi^ of the person entitled. 
Transfers of securities out of court, carrying over funds 
and investments in pursuance of an order, are to be made by 
the paymaster upon receipt of the necessary authority and 
information, (d) 

Any person residing within the United Kingdom who is 
entitled xmder an order to any dividend, annuity, or other 
periodical payment, or entitled to any other payment not 
exceeding 500Z., may obtain a remittance thereof by post 
at his own risk by sending to the paymaster a request, 
attested by two witnesses, of whom one is to be a justice of 



(a) Funds Enles, 1884, rr. 44, 45. 
(6) Funds Eules, 1884, r. 6. 



(c) Funds Rules, 1884, r. 10. 

(d) Funds Eules, 1884, rr. 46, 47. 
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the peace, a commissioner to administer oaths, or a clerk in 
holy orders, or a notary public. 

Upon receipt of this request (and, if necessary, of eyidence 
of the fulfilment of any conditions), the paymaster will send 
by post to the address given in the request a cheque or 
other direction for obtaining payment, which must be crossed. 
The paymaster may refuse to comply with such request if he 
see reason for so doing, (a) 

As to fulfilment of conditions previous to payment. The 
most common condition of payment is, that the payee should 
be alive, and under rule 95 the paymaster may act on a 
declaration signed by the solicitor of the payee, or by the 
payee, attested in the same manner as the request for pay- 
ment is to be attested. 

An affidavit may, however, still be required as evidence. 

The paymaster's direction, duly countersigned, is sufficient 
authority to the bank for payment of the money, or to 
authorise the bank or company to transfer or deliver 
securities standing to the pay office account. And the 
direction or document by which the payment is effected, 
when indorsed or signed by the payee or his lawful attorney, 
is a good discharge to the paymaster, (h) 

Payments to official persons having an account at the bank 
may be made by transfer, on a requisition to that effect, (c) 

In future, when securities in court are directed to be trans- 
ferred, delivered out, or carried over, subsequent dividends 
will be paid and carried over also, unless otherwise ordered ; 
and so, in like manner, when the dividends have been brought 
into account and invested before payment, the securities on 
which the dividends are invested will be transferred to the 
person who was entitled to the dividends, or carried over to 
the ledger credit to which the securities from which they 
arose have been carried over, unless otherwise directed, (d) 



(a) Funds Bides, 1884, r. 48 ; 46 
& 47 Vict. o. 29, 8. 6. 

(&) Fnnds Snles, 1884, rr. 49, 50. 



(c) Funds Bales, 1884, r 52. 

id) Funds Boles, 1884, rr. 55, 56. 
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If funds in court are ordered to be paid out, transferred, 
or delivered to a woman who is at the time single, but 
marries before payment, <&c., upon an affidavit of the woman 
and her husband that no settlement or agreement for a settle- 
ment has been made either before or since the marriage ; or, 
if there be any settlement or agreement for a settlement, then 
upon an affidavit identifying it and stating that no other 
settlement or agreement for a settlement has been made; 
also an affidavit of their solicitor stating that he has perused 
the settlement or agreement for such settlement, and that to 
the best of his judgment such funds are not subject to the 
trusts of such settlement or agreement for a settlement or 
affected thereby, such funds are to be paid, transferred, or 
delivered to such woman, without the intervention or con- 
currence of her husband, in the same manner as if she 
had remained unmarried, (a) 

On proof of the death of the person to whom the funds 
are to be paid out, transferred, or delivered as absolute owner 
by an order, then, unless the order otherwise directs, the 
funds may be paid, &c., to the legal personal representatives 
of the deceased person, or to the survivor of them, (h) 

The proofs required are probate of the will of the deceased 
or letters of administration to his effects, (c) a certificate of 
burial, or an official extract from the register of deaths, and 
an affidavit of identity, (d) 

No funds, however, will be paid out, &c., to the legal per- 
sonal representatives of a person under any probate or letters 
of administration purporting to be granted after the expira- 
tion of six years from the date of the order directing pay- 
ment, &c. (e) 

If legacy or succession duty is stated to be payable on the 



(a) Fnnds Bnles, 1884, r. 61. 

(6) Funds Bnles, 1884, r. 62. 

(c) Probate issued by a colonial 
oonrt is not sufficient. Ex parte 
Limehou8e Board of Works; Re 



Vallancey 24 Ch. Div. 177; 32 W. 

\d) 1 Alph. Pr. 660, 668. 
(e) Funds Bules, 1884, r. 65. 
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funds to be paid out, transferred, or delivered, the paymaster, 
before acting upon the order, will require the production of 
the official receipt for such duty, or a certificate from the 
proper officer of the payment thereof, or that no such duty is 
payable, (a) 

Income tax is also to be deducted by the paymaster in 
drawing for dividends. (6) 



SECTION VII. 

WiTHDKAWAL OF DEFENCE. 

The court or a judge may, on the application of the defen- 
dant, either before, or at, or after the hearing or trial, on 
such terms as to costs or otherwise as may seem just, order 
the whole or any part of the alleged grounds of defence or 
counter-claim to be withdrawn or struck out ; but it is not 
competent to a defendant to withdraw his defence or any part 
thereof without such leave, (c) 



(a) Fands Bulee, 1884, r. 66. 

(b) Fniids Bnles, 1884, r. 68. 



(c) Ord. 26, p I. 
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CHAPTER VIII. 



THE PLAINTIFF'S PEOCEEDINGS AFTEE 

DEFENCE. 

The defendant having delivered his defence, several different 
modes of proceeding are open to the plaintiff. (1) He may 
reply, dealing specifically with any fresh allegations which 
may have been raised by the defence ; or (2) he may simply 
join issue at o^ce upon the defence, in which case the 
pleadings end ; or (3) if he considers the defence set up a 
sufficient answer to his claim he may discontinue his action. 



SECTION I. 
EEPLY BY PLAINTIFF. 

The plaintiff by his reply may join issue upon the defence. 
Such joinder of issue operates as a denial of every material 
allegation of facts in the pleading upon which issue is joined, 
but it may except any facts which he may be willing to 
admit, and it then operates as a denial of the facts not so 
admitted ; (a) or he may reply without joining issue. 

The plaintiff must deliver his reply (if any) within twenty- 
one days after the defence, or the last of the defences, has 
been delivered, unless the time be extended by the court or 
a judge. (6) The time for delivering, &c., any pleading, 
answer, or other document may, however, be enlarged by 



(a) Ord. 19, r. 18. 

(b) Ord. 23, r. 1'; and see Eaton 



V. Storer, 22 Ch. Div. 91 ; 31 W. R. 
488 ; 48 L. T. Rep. N. S. 204. 
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consent in writing, without any application to the court or a 
judge, (a) 

If the plaintiff does not deliver a reply within the period 
allowed for that purpose, the pleadings are thereupon deemed 
to be closed, and all the material statements of fact in the 
pleading last delivered are to be deemed to have been denied 
and put in issue. (&) 

New claims cannot be raised in the reply, except by way 
of amendment, nor must it contain any allegation of fact 
inconsistent with the plaintiff's previous pleading, (c) But 
the court or a judge may allow the plaintiff to alter his 
reply by way of amendment ; (d) and everything which was 
formerly alleged by way of new assignment may now be 
introduced by amendment of the statement of claim, or by 
way of reply ; and no new assignment is to be used, (e) 

If the defendant has set up any counter-claim, and the 
plaintiff wishes to deny the facts therein alleged, he does so 
by his reply, and such reply is subject to the rules applicable 
to statements of defence. (/) 

The plaintiff in his reply cannot deny generally, but must 
deal specifically with each allegation of fact of which he does 
not admit the truth (except damages) ; and this must not 
be done evasively, but the point of substance must be 
answered, (g) 

If after a statement of defence has been delivered any 
ground of defence arises to any set-off or counter-claim alleged 
therein by the defendant, it may be raised by the plaintiff in 
his reply, either alone or with any other ground of reply, (h) 

As to the title of the court and cause, marking, allegations 
of facts, denials, admissions, notice, &c., paragraphs, figures, 
signature of counsel, delivery, &c., see ante, p. 56 et seq. 



(a) Ord. 64, r. 8. 

(b) Ord. 27, r. 13. 

(c) Ord. 19, r. 1 6 ; Williamson 
v. London amd North- Western Bail- 
way Company, 12 Ch. Div. 787 j 
27 W. B. 724 ; 48 L. J. 559, Ch. 



(d) Ord. 19, r. 16 ; Ord. 28, rr. 
1, 6. 

(e) Ord. 23, r. 6. 

(/) Ord. 23, r. 4 ; Street v. Crump j 
32 W. R. 89 ; 49 L. Eep N. S. 397. 
(g) See Ord. 19, rr. 17, 19. 
(h) Ord. 24, r. 1. 
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As to amendments generally, tlie mode of making the 
application and making the amendments, delivering the 
amended pleading, and the effect of neglecting to amend, 
and as to striking out matter which is scandalous or tends to 
embarrass the fair trial of the action, see ante, pp. 58, 69. 

K the plaintiff has delivered his reply, or the time limited 
for delivering it has expired, and a ground of defence to a 
set-off or counter-claim then arises, he may, within eight days 
after such defence arose, or at any subsequent time by leave 
of the court or a judge, deliver a further reply setting it 
forth, (a) 

SECTION II. 

EEPLY BY PEESONS OTHER THAN THE 

PLAINTIFF. 

Any person named in a defence as a party to a counter- 
claim thereby made, may deliver a reply within ten days 
from the delivery to him of the counter-claim, or from the 
time limited for appearance, whichever shall be last, unless 
this time be extended by the court or a judge. (6) 



SECTION III. 
PLEADINGS SUBSEQUENT TO EEPLY. 

It will seldom happen that there will be any pleadings 
after reply other than a joinder of issue. And no pleading 
subsequent to reply other than a joinder of issue can .be 
pleaded without leave of the court or a judge, granted upon 
such terms as may be imposed. Every pleading subsequent 
to reply must be pleaded within four days after the delivery 
of the previous pleading, unless this time be enlarged, (c) 



(a) Ord. 24, r. 2. I (c) Ord. 23, pt. 2, 3 ; Ord. 64^ 

(6) Ord. 21, PT. 6, 14. r. 8. 
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SECTION IV. 

JOINDEE OF ISSUE AND CLOSE OF THE 

PLEADINGS. 

The plaintiff by his reply may join issue upon the defence, 
and each party in his pleading, if any, subsequent to reply, 
may join issue upon the preyious pleading. Such joinder of 
issue operates as a denial of every material allegation of 
facts in the pleading upon which issue is joined; but it 
may except any facts which the party is willing to admit, 
and then it operates as a denial of the facts not so 
admitted, (a) 

As soon as any party has joined issue upon the preceding 
pleading of the opposite party simply without adding any 
further or other pleading thereto, or has made default as 
stated in Order XXVII., r. 13 (given ante^ p. 95), the 
pleadings as between such parties are to be deemed to be 
closed, (ft) 

Where in any cause or matter it appears to the court or a 
judge that the issues of fact in dispute are not sufficiently 
defined, the parties may be directed to prepare issues, and 
such issues will, if the parties differ, be settled by the court 
or a judge, (c) 

And where the parties to a cause or matter are agreed as 
to the questions of fact to be decided between them, they 
may, after writ issued and before judgment, by consent and 
order of the court or a judge, state such questions for trial 
in an issue without formal pleadings, which may be entered 
for trial and tried in the same manner as any issue joined 
in an ordinary action. (c2) 



(a) Ord. 19, r. 18. 
(6) Ord. 23, r. 5. 



(c) Ord. 33, r. 1. 

(d) Ord. 34, r. 9. 
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SECTION V. 
DISCONTINUANCE. 

It may happen that the plaintiff considers it prudent to 
discontinue his action entirely, or to withdraw some parts 
only of his statement of claim. Up to a certain period of the 
action this may be done without leave, afterwards leave is 
necessary before this can be done. 

The plaintiff, at any time before receipt of the defendant's 
defence, or after its receipt, but before taking any proceeding 
in the action (save an interlocutory application), may by 
written notice wholly discontinue his action against all or any 
of the defendants, or withdraw any parts of his alleged cause 
of action. The defendant is thereupon entitled to tax his 
costs of the whole action, or of the matters withdrawn, as the 
case may be, and to sign judgment for such costs if not paid 
within four days after taxation, (a) 

Such discontinuance or withdrawal is not a defence to any 
subsequent action, but if brought before payment of the 
costs of the discontinued action, for the same, or substantially 
the same, cause of action, the subsequent action may be 
stayed until the costs are paid, (b) 

The form of the notice to discontinue is not material. 
Where the plaintiff*s solicitors wrote to the defendant's 
solicitor stating " We are instructed to proceed no further 
with the action ; and presume you do not want a formal 
order dismissing it ; " this was held a sufficient notice, (c) 

If the plaintiff wishes to discontinue his action, or to with- 
draw part of his claim after the proceedings above detailed 
have been taken, he can only do so by leave of the court or 
a judge, which may be granted before, or at or after the 



(a) Ord. 26, rr. 1, 3. 

(b) Ord. 26, rr. 1, 4. 

(c) The Pomeraniat 4 Pr. Div. 



195 ; 48 L. J. 55, P. & D. ; 39 L. T. 
Bep. N. S. 642. 
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hearing or trial, on such terms as to costs or otherwise as 
may be just, (a) 

Leave will not be given if it would deprive the defendant 
of any advantage to which he is properly entitled : as if the 
case has been referred to an arbitrator who has found in 
defendant's favour. (6) 

As before shown (ante, p. 93) leave may also be given 
to a defendant to withdraw or strike out the whole or any 
part of the alleged grounds of his defence or counter-claim, 
upon such terms as to costs or otherwise as may be just, (c) 

So when a cause has been entered for trial it may be with- 
drawn by either plaintiff or defendant upon producing to the 
proper officer a written consent signed by the parties, (d) 



(a) Ord. 26, r. 1. 

(b) StaUschmidt v. Walfordy 4 Q. 
B. DiT. 217; 48 L. J. 384, Q. B. ; 40 



L. T. Eep. N. S. 194 ; 27 W. E. 
350. 
(c) Ord. 26, r. 1. (d) Ord. 26, r. 2. 



H 2 



100 Points of Law. 



CHAPTER IX. 



MODES OF EAISma POINTS OF LAW. 

FoBMEBLY, if a pleading on its face showed no grounds for 
the interference of the court in favour of the party pleading 
it, it might have been demurred to. (a) 

The word demurrer is derived through the Norman French 
from the Latin word demoror to retard or delay, and signified 
a stoppage in pleading. Demurrers have not been much 
countenanced of Isite, and by order XXV., rule 1, it is ordered 
that "no demurrer, shall be allowed." 

Points of law may now be raised (1) by the pleading of 
any party ; or (2) may be stated by the parties to the action 
in a special case. 

1. By Pleading in Lieu op Demtjbbeb. 

Any party is to be entitled to raise by his pleading any 
point of law, and the point so raised is to be disposed of by 
the judge who tries the cause at or after the trial ; but by 
consent of the parties, or by order of the court or a judge 
on the application of either party, the same may be set down 
for hearing and disposed of at any time before the trial, (h) 

And if, in the opinion of the court or a judge, the decision 
of such point of law substantially disposes of the whole 
action, or of any distinct cause of action, ground of defence, 
set off, counter-claim, or reply therein, the court or judge may 
thereupon dismiss the action or make such other order as 
may be just, (c) 



(a) See Mit. PI. 99 ; Bidder v. 
McLeaUy 20 Ch. Div. 512 ; 46 L. T. 
Eep. N. S. 70 ; 30 W. B. 529. 



(6) Ord. 25, r. 2. 
(c) Ord. 25, r. 3. 



Special Case. 101 



And if any pleading discloses no reasond^ble cause of action 
or answer, the court or judge may order it to be struck out, 
•and in such case, or if the action or defence is shown by the 
pleadings to be frivolous or vexatious, the action may be 
ordered to be stayed or dismissed, or judgment to be entered, 
as may be just, (a) 

But applications under rule 4 of Order XXV. are not 
intended to take the place of demurrers when there is any 
question of law to be argued, but are only intended to get 
rid of frivolous actions. The party should raise the point 
of law by his pleading under rule 2 of this order. (6) 

And as before stated (ante, p. 70) no action or proceeding 
is to be open to objection because a merely declaratory 
judgment or order is sought thereby, and the court may make 
binding declarations of right whether any consequential relief 
is or could be claimed or not, (c) 

2. Special Case. 

Special cases were introduced into Chancery by the 13 & 
14 Vict. c. 36, passed in 1850 at the instance of the late 
Lord Justice Turner, and were framed to meet cases where no 
relief was claimed, but the opinion of the court was sought 
upon the construction of some document. A special case may 
still be stated as provided by the above Act. (d) 

The parties to any cause or matter may concur in stating 
the questions of law arising therein in the form of a special 
case for the opinion of the court. Such special case must be 
divided into paragraphs, numbered consecutively, and con- 
cisely state the necessary facts and documents. The court 
and the parties may, on the argument of the case, refer to the 
whole contents of such documents, and the court may draw 
from the facts and documents so stated any inference, whether 



(a) Ord. 25, r. 4. 
(5) Parsons and another v. 
^Burton, W. N. Dec. 1283, p. 215. 



(c) Ord. 25, r. 5. 

(d) Ord. 34, r. 8. 
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of fauct or law, wliich might have been drawn therefrom if 
proved at a trial, (a) 

So a special case may be stated by order. For if it appears 
to the court or a judge that there is in any cause or matter a. 
question of law, which it would be conTenient to have 
decided before any evidence is given or any issue of fact is 
tried, or any reference to a referee or arbitrator made, the 
court or a judge may order such question of law to be raised 
for the opinion of the court, either by special case or other- 
wise, and all such further proceedings as are rendered unneces- 
sary by the decision of such question of law may thereupon, 
be stayed, (h) 

The parties to a special case may enter mto a written 
agreement that on the judgment of the court being given, a- 
sum of money, either fixed by the parties or ascertained by 
the court, or as the court directs, shall be paid by one of the 
parties to the other, either with or without costs, and judg- 
ment may be entered accordingly, and execution forthwith 
issued thereon, unless otherwise agreed, or stayed on 
appeal, (c) 

The plaintiff must cause the special case to be printed^ 
and it must be signed by the parties or their counsel or 
solicitors, and be filed by the plaintiff, (d) 

The court or a judge may amend a special case ; (e) but an 
amendment will not be ordered at the instance of one party 
so as to raise a question the other party refuses to consent to 
raise, unless the point has been omitted by error or through 
fraud. (/) 

Either party may enter a special case for argument by 
delivering to the proper officer a memorandum of entry. 
But if a married woman (not being a party thereto in respect 
of her separate property or of any separate right of action 



(a) Ord. 34, r. 1. 

(b) Ord. 34, r. 2. 

(c) Ord. 34, r. 6. 

(d) Ord. 34, r. 3. 



(e) Ord. 28, rr. 1, 6, 12. 
(/) Mersey Docks Commiasioners^ 
V. Jones, 29 L. J. 239, C. P. 
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by or against her), or an infant, or person of unsound mind 
not so found by inquisition is a party, such special case 
cannot be set down for argument without leave of the court 
or a judge, which wiU only be granted when sufficient 
evidence is produced showing that the statements contained 
in such special case, so far as they affect the interests of such 
married woman, infant, or person of unsound mind are true ; 
and a copy of this order must be produced to the officer at 
the time the memorandum of entry is delivered, (a) 

The plaintiff must deliver a printed copy of the special 
case for the use of the judge on the argument, (h) 

Unless all the parties agree that a special case be heard 
before a divisional court, it will be heard and determined by 
a single judge in court* (c) 

It seems that the action should be set down on motion for 
judgment at the time the special case is entered for argument, 
if the answers to the special case in fact dispose of the action, 
so that the answers can be taken in the form of a judg- 
ment, (d) 

As to the power of a referee to state a special case, see 
Order XXXVI., r. 62 ; and as to the power of an arbitrator 
to do so, see 17 <& 18 Vict. c. 125, ss. 4, 5 ; and as to the 
power of a judge in interpleader cases to state a special case 
for the opinion of the court, see Ord. LVil., r. 9, eijpost. 



(a) Ord. 34, rr. 4, 5. 
(6) Ord. 34, r. 3. 
(c) 39 & 40 Vict. o. 59, a. 17 ; 
Ord. 69, r. 1 (h). 



(d) Harrison v. The Cornwall 
Mmerala Railway Conypawy, 16 Ch. 
Div. 66 ; 43 L. T. Eep. N. S. 496 ; 
49 L. J. 834, Ch. ; 29 W. E. 258. 
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CHAPTER X. 



DISCOVEEY. 

As before stated (ante, p. 3), the Court of Chancery has from 
the earliest times exercised a jurisdiction by enforcing a dis- 
covery by the oath of the party interrogated of the truth of 
the matters in question in a suit. 

Either party may now compel a discovery from the oppo- 
site party (1) of facts in the knowledge of the opposite party, 
and (2) of documents in his possession or power. 

SECTION I. 
INTEEEOGATOEIES AS TO FACTS. 

In any action where relief by way of damages or otherwise 
is sought on the ground of fraud or breach of trust, the 
plaintifE may at any time after delivering his statement of 
claim, and a defendant may, at or after the time of delivering 
his defence, without any order for that purpose, deliver 
written interrogatories for the examination of the opposite 
party ; and in every other cause or matter the plaintiff or 
defendant may, by leave of the court or a judge, so deliver 
interrogatories, (a) 

If there are several parties to the action, the interroga- 
tories, when delivered to any one or more of such parties, 
must have a note at the foot thereof stating which of such 
interrogatories each of such persons is required to answer, 
but no party can deliver more than one set of interrogatories 
to the same party without an order for that purpose ; and 

(a) Ord. 31, r. 1. 
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interrogatories which do not relate to any matters in question 
in the cause or matter will be deemed irrelevant, notwith- 
standing that they might be admissible on the oral cross- 
examination of a witness, (a) 

When leave to exhibit interrogatories is sought, the court 
or judge in deciding thereon is to take into account any offer 
which may be made by the party sought to be interrogated 
to deliver particulars, or to make admissions, or to produce 
documents relating to the matters in question, or any of 
them. Q>) Upon an application for leave to deliver inter- 
rogatories, the judge wiU not decide as to the relevancy of 
particular interrogatories, (c) 

Persons made third parties by counter-claim cannot inter- 
rogate a co-defendant under the counter-claim, they not being 
" opposite parties." {d) 

It will be noticed that leave of the court or a judge is now 
necessary before interrogatories can be delivered in any cause 
or matter, except " where relief by way of damages or other- 
wise is sought on the ground of fraud or breach of trust;" (e) 
and, as will be fully detailed hereafter, the party seeking such 
discovery must, unless otherwise ordered, pay into court to 
a " security for costs account " the sums mentioned in rule 
26 of Order XXXI. 

In actions in the Chancery Division interrogatories might, 
Tinder the former practice, be delivered before the statement 
of defence; (/) but it was held by the Queen's Bench 
Division that, if the plaintiff did so deliver them, they might 
be struck out as not being sufficiently material at that stage 
of the action, {g) 

Each party to an action is entitled to a discovery of all 
matters relevant and material to his own, and not to the case 



(a) Ord. 31, r. 1. 

(b) Ord. 31, r. 2. 

(c) Hall V. Liardety W. N. 1883, 
p. 175. 

(d) Molloy V. Kilhy, 15 Ch. Div. 
162 ; 29 W. E. 127. 



(e) Ord. 31, r. 1. 

(/) See Harbor d v. Monkj 9 Ch. 
Div. 616; 27 W. E. 164. 

(g) Mercier v. Cotton^ 1 Q. B. 
Div. 442 ; 24 W. E. 566 ; 35 L. T. 
Eep. N. S. 79 ; 46 L. J. 184, Q. B. 
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of the opposite party, (a) This rule applies to an action for 
the recovery of land. In an action for the recovery of land, 
the plaintiff claimed as assignee of a co-heiress of a deceased 
intestate owner of the land, and the defendant relied on his 
possession, and also set up the Statute of Limitations ; and 
it was held by the House of Lords that the plaintiff was 
entitled to interrogate the defendant as to matters relevant 
to the pedigree and heirship of his assignor, and as to alleged 
admissions by the defendant that his possession of the land 
was as trustee for the intestate and her heirs, even though 
the plaintiff might have other means of proving the facts 
inquired after ; and that the defendant must answer the 
interrogatories in substance, subject to any privilege against 
particular discovery which he might be entitled to claim, (li) 

Where a plaintiff is bound to answer he comes within the 
general rule, and must answer fully, even if the answers tend 
to destroy his claim, (c) 

Leave will not be granted to a defendant to interrogate a 
plaintiff before the delivery of the statement of defence, 
except under special circumstances, (d) 

Nor will leave be granted to either party to deliver interro- 
gatories after the close of the pleadings without satisfactorily 
accounting for the delay, (e) 

K a body corporate or a joint stock company, or body of 
persons empowered by law to sue or be sued either in its own 
name or the name of an officer or other person, is a party to 
an action, the opposite party may apply for an order allowing 
him to deliver interrogatories to any member or officer of 



(a) See Wig. Dis. 14, 2nd ed. 
Horton v. Bott, 2 H. & N. 249 ; 26 
L. J. 267, Ex. ; 8avm,der8 v. Jones 
7 Ch. Div. 435 ; 47 L. J. 440, Ch. 
37 L. T. Eep. N. S. 769 ; 26 W. B 
226 ; Lyell v. Kennedy , 8 App. Cas 
217 ; 31 W. B. 618 ; 52 L. J. 385 
Ch. ; 48 L. T. Bep. N. S. 585. 

(b) Lyell v. Kennedy, «upra. 

(c) Hoffman v. Postill, 4 Ch. 



App. Cas. 673. As to a discovery 
from an agent, see Bamahottom y. 
Shropshire Union Railwanf and 
Can^l Company, 24 Ch. Div. 110 ; 
32 W. E. 122. 

(d) Disney t. Longhoume, 2 Ch. 
Div. 704 ; 45 L. J. 532, Ch. ; 85 
L. T. Eep. N. S. 301 ; 24 W. E. 663. 

(e) Ellis Y. Ambler, 25 W. B. 
557 ; 36 L. T. Eep. N. S. 410. 
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such corporation, Ac. (a) It is, therefore, improper to make 
the officer of the company against whom no relief is claimed 
a defendant to the action, as he, or any member of the 
company may by order be examined on interrogatories under 
the above rule, (h) And where a member of a company is 
examined on interrogatories he cannot refuse to file his 
affidavit in answer until he has been paid his costs, (c) 

The party to whom the interrogatories are delivered may^ 
within seven days after delivery, apply for an order to set 
aside any interrogatories on the ground that they have been 
exhibited unreasonably or vexatiously ; or to strike out any 
interrogatories on the ground that they are prolix, oppressive, 
unnecessary, or scandalous, (d) And as before stated, interro- 
gatories which do not relate to the matters in question in the 
cause or matter are to be deemed irrelevant, (e) If a judge 
thinks that interrogatories as a whole are vexatious or 
unreasonable, he may strike out the whole of them without 
sifting the mass for the purpose of saving those questions 
which may be reasonable and fit. (/) 

The interrogatories must be answered by affidavit, to be 
filed within ten days from the service of the copy of the 
receipt of payment into court of the sum for security for 
costs (see post, p. 110), or within such other time as a judge 
may aUow. (g) If the affidavit in answer exceeds ten folios 
it must, unless otherwise ordered, be printed, (h) 

Any objection to answer interrogatories on the ground 
that they are scandalous or irrelevant, or not bond fide 
for the purpose of the cause or matter, or are not 
sufficiently material at that stage, or on any other groimd^ 
may be taken in the affidavit in answer, (i) 



(a) Ord. 31, p. 5. 

(b) Wilson V. Church, 9 Ch. Dit. 
552 ; 39 L. T. Bep. N. S. 413 ; 26 
W. E. 736. 

(c) Berkeley y. Standard Invest- 
ment Company, 13 Oh. Biy.97 ; 49 
L. J. 1, Ch. ; 41 L. T. Eep. N. S. 
374 ; 28 W. E. 126. 



(d) Ord. 31, r. 7 ; Onmibrecht v. 
Parry, 49 L. T. Eep. N. S. 570. 

(e) Ord. 31, r. 1. 

( /) Cawley v. Burton, 32 W. E. 33» 
Ig) Ord. 31, r. 8 ; and see r. 26„ 
et post. 

{h) Ord. 31, r. 9. 
(i) Ord. 31, p. 6. 
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Fishing or obviously improper interrogatories may be left 
unanswered without any reason being given, (a) 

A party interrogated may refuse to answer on the ground 
that the discovery sought relates exclusively to his own 
title ; (b) so as a general rule, discovery may be resisted on the 
ground that, if given, it may subject such party to pains and 
penalties, or to some forfeiture, or to Ecclesiastical censures, (c) 
. Communications between solicitor and client, and the town 
agent of the solicitor and counsel, relating to the matters in 
question in the action, are privileged and cannot be called 
for. The privilege is that of the client and not of the 
solicitor, (d) 

No exceptions can be taken to the affidavit in answer 
to interrogatories, but the sufficiency or otherwise of the 
affidavit objected to, is to be determined by the court or a 
judge on motion or summons, (e) 

If the party interrogated omits to answer or answers 
insufficiently, the party interrogating may apply to the 
court or a judge for an order requiring him to answer, or to 
answer further, as' the case may be, either by affidavit or viva 
voce, as may be ordered. (/) And it may be made a part of 
the order that the costs of and occasioned by the application 
be paid by such party, (g) 

The application should as a rule be made by summons at 
chambers, which should specify the particular interrogatories, 
or parts of interrogatories, to which a further answer is 
required, (h) 



(a) Smith v. De Berg, 36 L. T. 
Eep. N. S. 471 ; 25 W. B. 606. 

(h) See Wig. Dis. 14, 2nd ed. ; 
Horton v. BoU, 2 H. & N. 249 ; 26 
L. J. 267, Ex. ; Kearsley v. Philli/ps, 
10 Q. B. Div. 36, 465 ; 31 W. E. 467 ; 
48 L. T. £ep. N. S. 468 ; Attorney- 
Oeneral v. Emerson, 10 Q. B. Div. 
191 ; 31 W. E. 191 ; 51 L. J. 67, 
Q. B. ; 48 L. T. Eep. N. S. 18. 

(c) Wig. Dis. 80, &o., 2iid ed. ; 
Siohel & Ch. Dis. 60 et seq. ; Hun- 
mn^fs T. WilUa/nwon, 52 L. J. 400, 



Ch. ; 31 W. E. 924 ; 48 L. T. Eep. 
N. S. 581. 

(d) Sichel & Ch. Dis. 63, 70. 

(e) Ord. 31, r. 10. 
(/) Ord. 31, r. 11. 

{g) Vicary v. Great Northern 
Bailwcuy Qom/pawyy 9 Q. B. Div. 1 68 j 
51 L. J. 462, Q. B. 

Qi) Chesterfield CoJMery Company 
V. Black, 24 W. E. 783 ; Ansty v. 
Woolwich SuhwoAf Company, 11 Ch. 
Div. 439 ; 40 L. T. Eep. N. S. 393 ; 
48 L. J. 776, Ch. j 27 W. E. 575. 
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If a party from whom discovery is sought objects to the 
same, and it is satisfactorily shown that the right to the 
discovery depends on the determination of any issue or question 
in dispute in the cause or matter, or that it is desirable that 
any issue or question in dispute in the cause or matter 
should be determined before deciding upon the right to 
discovery, the court or a judge may order that such issue or 
question be determined first, and reserve the question as to 
discovery, (a) 

When an order to answer interrogatories is made, and the 
party fails to comply with it, he is liable to an attachment ; 
and if the party making default is a plaintiff, he is liable on 
an order of the court or a judge to have his action dismissed 
for want of prosecution ; and if a defendant, by a like order, 
to have his defence, if any, struck out, and be placed in the 
same position as if he had not defended, (h) 

The power of the court under this rule is discretionary, (c) 

Service of an order for interrogatories or discovery made 
against a party on his solicitor, is sufficient service to found 
an application for an attachment for disobedience thereto. 
But such party may show in answer to the application that 
he has had no notice or knowledge of the order, (d) And if 
the solicitor neglects, without reasonable excuse, to give 
notice thereof to his client, he is liable to an attachment, (e) 

Any one or more of the answers, or any part of an answer 
to the interrogatories, may be used in evidence at the trial 
without putting in the others or the whole answer ; but if the 
judge is of opinion that any other answer is so connected 
with those put in that they should not be used without it, 
he may direct accordingly. (/) 

As to costs : it is now provided that in every cause or 
matter the costs of discovery by interrogatories or otherwise, 



(a) Ord.31, r. 20. 
(5) Ord. 31, p. 21. 
(c) Hartley t. Owen, 34 L. T. 
Bep. N. S. 752. 



(d) Ord. 31, r. 22 ; Re Mulcaster^ 
47 L. J. 609, Ch. ; 26 W. E. 434. 

(e) Ord. 31, r. 23. 
(/) Ord. 31, p. 24. 
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are, unless otherwise ordered by the court or a judge, to be 
secured in the first instance by the party seeking discovery, 
before delivering the interrogatories, &c., paying into court 
(in the mode pointed out ante, p. 86) to a separate account 
in the action to be called " Security for costs account," to 
abide further order, the sum of 52., and if the number of 
folios exceeds five, the further sum of 10«. for every addi- 
tional folio. And such party must with his interrog^itories 
or order serve a copy of the receipt for the payment into 
court, and the time for answering is to commence from the 
date of such service : and the opposite party is not to be 
required to answer unless and until such payment has been 
made, (a) And if interrogatories are delivered to more than 
one defendant, the prescribed deposit is to be made in respect 
of each set of interrogatories, (b) 

It will be observed this deposit is to be made "unless 
otherwise ordered by the court or a judge." And it has been 
held that the court or a judge is not bound to make an order 
dispensing with this deposit merely on the groxmd that the 
parties have assented to such an order being made, (c) 

The sum paid into court is to be allowed as part of the 
costs of the party seeking the discovery where, and only 
where, such discovery appears to the judge at the trial, or if 
there is no trial, to the court or a judge, or to the taxing 
officer, to have been reasonably asked for. (d) But the sum 
paid in as security, is security for the general costs of the 
cause and not of discovery only, (e) 

Unless the court or a judge at or before the trial otherwise 
orders, the amount standing to the credit of the " Security 
for costs account," is, after the cause or matter is finally 
disposed of, to be paid out to the party who paid it in on the 
taxing officer's certificate on his request, or on his written 



(a) Ord. 31, rr. 26, 26. 

(6) Smith V. Reed and others, 
W. N., Dec. 1883, p. 196. 

(c) Aste V. 8iy/more, 49 L. T. Rep. 
N. S. 742 ; 32 W. B. 219, C . A. 



(d) Ord. 31, r. 25. 

(e) Juhh V. Bihha and Hill, W. 
N., Deo. 1883, p. 208. 
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authority, to his solicitor, if the costs of the cause or matter 
are adjudged to him, but if he is ordered to pay the costs of 
the cause or matter, the amount is to be subject to a lien for 
the costs ordered to be paid to the opposite party, (a) 

In adjusting the costs of the cause or matter, inquiry is, 
at the instance of any party, to be made into the propriety 
of exhibiting interrogatories, and if it is the opinion of the 
taxing officer or of the court or judge, either with or without 
an application for inquiry, that such interrogatories have 
been exhibited unreasonably, vexatiously, or at improper 
length, the costs occasioned by the interrogatories and the 
answers thereto are to be paid in any event by the party in 
fault. (6) 

SECTION II. 
DISCOVEEY OF DOCUMENTS. 

Interrogatories as to documents were, according to the 
former practice, held to be improper ; (c) and a different mode 
of procedure is still provided by the rules of court for such 
discovery. 

Any party may, without filing any affidavit, apply to the 
court or a judge for an order directing any other party to any 
cause or matter to make discovery on oath of the documents 
which are or have been in his possession or power, relating 
to any matter in question therein ; and the court or judge 
may either refuse or adjourn the application, if satisfied that 
the discovery is not necessary, or not necessary at that stage 
of the cause or matter, or may make such other order, either 
generally or limited to a class of documents, as may in their 
or his discretion be thought fit. {d) 

The judge must in some way be satisfied that the docu- 



(a) Ord. 31, r. 27; Fn. E. 1884, 
7.44. 

(6) Ord. 31, r. 3. 

(c) Pitton V. Chatterhury, W. N. 



1876, p. 248 ; Barmaoott v. Harris:, 
W. N. 1876, p. 9. 

(d) Ord. 31 r 12 and see r. 20. 



112 



Discovery. 



ments are in the possession or power of the opposite party^ 
and he may also require an affidavit in support of the appli- 
cation if there is nothing in the nature of the case to suggest 
that the documents are, or have been in the opposite party's 
possession or power, (a) 

The application should not, as a rule, be made by a plain- 
tiff before delivery of his statement of claim (h) ; nor by a^ 
defendant till after the delivery of the statement of 
defence, (c) Still there seems to be no doubt that the order 
may be made, on the application of either party, at any 
time, {d) 

The party seeking discovery must, before making the 
application, pay into court to a " Security for costs account," 
the sum of 5Z., and any additional sum that may be ordered, 
to abide further order, as detailed ante, pp. 109, 110. 

The party against whom the order is made must make and 
file an affidavit of documents, and specify which, if any, of 
such documents therein mentioned he objects to produce, (e) 
If it is asserted that the documents are privileged, the 
grounds upon which the privilege is claimed must be stated 
and verified. (/) Where a defendant in his affidavit objected 
to produce " certain documents, letters and correspondence 
which have passed between my legal advisers and myself," 
and " certain instructions and opinions of counsel" which are 
" numbered 50 to 76 inclusive, and tied up in a bundle 
marked with the letter A. and initialed ; " it was held 
sufficient, (g) 

If the affidavit is insufficient a further affidavit may be 



(a) Johnson v. Smith, 36 L. T. 
Eep. N. S. 741 ; 25 W. E. 539. 

(6) Cashin v. Craddock, 2 Ch. 
Div. 140; 34 L. T. Rep. N. S. 
52. 

(c) British, ^c, Company v. 
WHght, 32 W. E. 413. 

(d) Union Bank of London v. 
Mam>hy, 13 Ch. Div. 239 ; 42 L. T. 



Eep. N. S. 393 ; 49 L. J. 106, Ch. ; 
28 W. E. 23. 

(e) Ord. 31, r. 13. 

(/) Ga/rdner v. Irwin, 4 Ex. Div. 
49 ; 48 L. J. 223, Ex.; 40 L. T. Eep. 
N.S. 357;27 W. E.442. 

(g) ToAflor v. Batten, 4 Q. B. 
Div. 85 ; 27 W. E. 106 ; 48 L. J. 
72, Q. B. ; 39 L. T. Eep. N. S. 408. 
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ordered on summons to consider the sufficiency, but to obtain 
this it must be shown to be insufficient either from the 
affidavit itself, or from the documents therein referred to, or 
from admissions in the pleadings of the deponent.(a) 

By order XXXI., rule 14, the court or a judge may, at any 
time during the pendency of a cause or matter, order the 
production by any party thereto, upon oath, of the documents 
in his possession or power relating to any matter in question 
therein, as may be thought right -, and may deal with such 
documents when produced, as may appear just. 

A discovery of documents may be resisted on similar 
grounds to those on which a discovery of facts may be 
resisted when sought by interrogatories, which are stated 
emie, pp. 107, 108. 

And the same punishments attach for non-compliance 
with an order for discovery of documents as for non-compli- 
ance with An order to answer interrogatories, as detailed 
attte, p. 109.(6) 

So a discovery of documents may be reserved until after 
the trial of any issue or question in dispute, as stated untBy 
p. 109. 

SECTION III. 
PEODUCTION AND INSPECTION. 

Where a party to a cause or matter refers in his pleadings 
or affidavits to any document, the other party may, at any 
time, give him written notice to produce such document for 
inspection, either by the party so giving the notice or his 
solicitor, and to permit him or his solicitor to take copies 
thereof, (c) 

The party to whom such notice is given must, within two 



(a) Jones v. Ifonte Video Qas 
Com/pany, 5 Q. B. Biv. 556; 49 
L. J. 627, Q. B. ; 42 L. T. Eep. N. S. 
689 ; 28 W. B. 758. 

{V} Ord. 31, rr. 21-23 ; Joy t. 



Hadley, 22 Ch. Div. 571 ; 52 L. J. 
471, Ch. ; 47 L. T. Eep. N. S. 615 ;. 
31 W. E. 519. 
(c) Ord. 31, r. 15. 
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days from its receipt, if all the documents have been set 
f ortli in the affidavit of documents, or within four days from 
its receipt if not all so set forth, deliver a counter notice, 
stating a time within three days from its delivery for 
inspection of such of the documents as he does not object 
to produce at his solicitor's office, or in case of bankers' 
books, or other books of account, or other books in constant 
use in trade or business at their usual place of custody, and 
stating which, if any, he objects to produce, and on what 
grounds, (a) 

A party not complying with a notice to produce documents 
referred to in his pleadings or affidavits cannot afterwards 
use such documents in evidence on his behalf in the cause or 
matter, unless he can satisfy the court or a judge that, he 
being a defendant, they relate only to his own title, or state 
other sufficient grounds for non-compliance therewith, (h) 

And if the party served with the notice to produce omits 
to give a counter notice of a time for inspection, or objects to 
give inspection, or offers inspection elsewhere than at his 
solicitor's office, the party giving the notice may apply to a 
judge for an order for inspection in such place and in such 
manner as he may think fit. (c) 

A defendant is entitled, although he has not delivered his 
statement of defence, to inspection of any documents referred 
to in the pleadings or affidavit of any other party, unless 
sufficient cause for not ordering the inspection is shown, and 
the burden of showing sufficient cause is on the party from 
whom inspection is demanded, (d) 

Eefusal to a party's solicitor is refusal to the party, (e) 

When a party applies for an order for inspection, then, 
unless the documents are either referred to in the pleadings 
or affidavits of the party against whom the order is applied 



(o) Ord. 81, r. 17. 
(6) Ord. 31, r. 15. 

(c) Ord. 31, r. 18. 

(d) Qiiilter y. Tod Heatley, 23 
Ch. Dir. 42 ; 48 L. T. Rep. N. S. 



373, ovemilLng Webster y. WhewcMy 
15 Ch. Diy. 120 ; 28 W. R. 951 ; 
42 L. T. Rep. N. S. 868. 

(e) Re Credit Compawy, 11 Ch. Div. 
256 ; 48 L. J. 221, Ch. ; 27 W. R. 380. 
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for, or are disclosed in his affidavit of documents, the appli- 
i3atioii must be founded upon an affidavit showing (1) what 
the documents are ; (2) that the party applying is entitled 
to inspect them ; and (3) that they are in the possession or 
power of the other party, (a) 

As before stated, documents which relate exclusively to a 
party's own title, and communications between solicitor and 
client, Ac, are privileged from inspection and production, (h) 
But it has been doubted whether a party can protect himself 
from producing a document on the ground that its production 
would tend to criminate him. (c) 

Where no privilege is established, a judge has no dis- 
cretionary power as to whether production of documents in 
the possession or power of the other party relating to the 
matters in question shall be ordered or not, the right thereto 
being exercisable at the option of the parties, (d) 

But the right to inspection may, as before shown as to 
discovery (ante, pp. 109, 113), be reserved by the court or 
a judge until after the trial of any issue or question in 
dispute in the action, if it is desirable to do so. (e) 

If books or documents relate to other matters besides those 
which are the subject of the action, such parts will be ordered 
to be sealed up before inspection is given ; but an affidavit of 
the facts will be required. (/) 

The order usually directs that the inspection shall take place 
at the office of the solicitor upon the record for the producing 
party, {g) But this rule may be varied if circumstances 
render it desirable that the production should be elsewhere. (A) 



(a) Ord. 31, r. 18. 

(b) See the authorities collected 
amte, p. 108. 

(c) WM V. East 5 Ex. Div. 108 ; 
49 L. J.. 260, Ex. ; 41 L. T. Eep. 
N. S. 716 ; 28 W. E. 336. 

(d) Bu8tro88 V. WhitCf 1 Q. B. 
Div. 423 ; 34 L. T. Eep. N. S. 835 ; 
45 L. J. 642, Q, B. ; 24 W. E. 
721; EngUsh v. Tottie, 1 Q. B. 



Div. 141; 33 L. T. Eep. N. S. 
724 ; 45 L. J. 138, Q. B. ; 24 W. 
E. 393. 

(e) Ord. 31, r. 20. 

(/) Ayk. Pr. 352, 9th ed. 

(g) Brown v. Sewell, 16 Ch. Div. 
617; 44 L. T. Eep. N. S. 41; 29 
W. E. 295. 

(h) Prestney v. Corporation of 
Colchester, 24 Ch. Div. 376, C. A. 
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The same consequences follow for not compljing with an 
order for inspection as for not complying with an order for 
discoverj of documents, (a) stated ante, p. 109. 

It has been decided that, notwithstanding sect. 100 in the 
Judicature Act, 1873, which enacts that "party " is to include 
every person served with notice of, or attending any pro- 
ceedings, although not named on the record, the next friend 
of an infant plaintiff is not a party to the action, and that 
no order can be made against him for production of docu- 
ments ;(&) and for the same reason the guardian ad litem 
of a lunatic cannot be compelled to answer interrogatories. 
The ground of these decisions is that these persons cannot be 
called upon to make admissions against the interests of those 
parties in whose behalf they were appointed, (e) 

Where title deeds are in the possession of the court, an 
order on the defendant for their inspection ought not to 
be made, as they are not in his possession or under his- 
control. (d) 

Where any deeds or other documents are ordered to be left 
or deposited, whether for safe custody or for the purpose of 
any inquiry in chambers, or otherwise, they are to be left or 
deposited at the Central Office of the High Court, and are 
to be subject to such directions as may be given for the pro- 
duction thereof, (e) The court or a judge may, however, 
order documents to be produced in the office of any district 
registrar. (/) 

A schedule of the documents and a copy of the order must 
be left with the documents. (^) 



(a) See Ord. 31, rr. 21-23. 

{h) Re CorgeUiss Lawton y . Elwes, 
52 L. J. 399, Oh.; 48 L. T. Bep. 
N. S. 425 ; 81 W. E. 414, 

(c) Ingrain r. Little, 11 Q. B. 
Diy. 251 ; 31 W. B. 858. But see 
Higgvnson v. HaU, 10 Ch. Div. 235 ; 



48 L. J. 250, Ch. ; 27 W. B. 469; 
89 L. T. Bep. N. S. 608. 

(d) Fiinany. Little, 11 Q.B.DW. 
370 ; 48 L. T. Bep. N. S. 798 j 31 
W. B. 891. 

(6) Ord. 61, r. 80. 

(/) 86 & 87 Yiot. c. 66, s. 66. 

(g) 1 Alph. P. 288. 
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CHAPTER XI. 



EVIDENCE. 

Issue having been joined in the mode pointed out ante^ 
p. 97 J each party to the action must be prepared with the 
evidence necessary to prove such facts of his case as are not 
admitted by the opposite party. 

It will be remembered that no pleading is to state the 
evidence by which the facts therein contained are to be 
proved, (a) 

A party may support his case either by the evidence of 
witnesses or by documentary evidence, as well as by 
admissions in the pleadings or otherwise. The evidence 
of witnesses may be given either orally or by affidavit. 

SECTION I. 
VIVA VOCE EVIDENCE. 

The evidence of witnesses must be taken vivd voce in open 
court, either at the trial of any action or at any assessment 
of damages, unless the solicitors of all parties agree in 
writing to the contrary, or the court or judge for sufficient 
reason orders that any particular facts be proved by affidavit, 
or that the affidavit of any witness be read at the hearing or 
trial on such terms as may be imposed, or that the attendance 
of a witness in court should for sufficient reason be dispensed 
with, and he be examined by interrogatories or otherwise 
before a commissioner or one of the examiners of the court. 

(a) Ord. 19, r. 4. 
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But if it appears to the court or judge that the other party 
bond fide desires the production of a witness for cross- 
examination, and that such witness can be produced, an 
order is not to be made authorising the evidence of such 
witness to be given by affidavit, (a) 

And the court or judge may, in any cause or matter, 
when it appears necessary for the purposes of justice, order 
the examination of any witness or person upon oath at any 
place, and such examination must, in any cause or matter in 
the Chancery Division, be taken before one of the examiners< 
of the court, unless the court or judge otherwise directs ; in 
which case it may be directed to be taken before the court or 
a judge or an officer of the court, or any other person, (h) 

As to who may be a witness in an action or other pro- 
ceeding, the following enactments are now in force : By the 
6 & 7 Vict. c. 85, s. 1, the testimony of a witness cannot 
be objected to by reason of his having been previously 
convicted of any crime or ofEence, or by reason of his having 
an interest in the matter in question, or in the event of 
the action or proceeding. And by the joint operation of 
the above Act and the 14 & 15 Vict. c. 99, and the 32 & 33 
Vict. c. 68, the parties to an action are competent and 
compellable to give evidence in the action, either vivd voce 
or by depositions, on behalf of any other of the parties to 
such action. But no person can be compelled to answer 
questions tending to criminate himself. 

And by the 16 & 17 Vict. c. 83, the husbands and wives of 
the parties to a civil action are competent and compellable 
to give evidence for and on behalf of either or any of the 
parties to the action (sect. 1). (c) No husband or wife is, 
however, compellable to disclose any communication made 
to each other respectively during coverture (sect. 3). And 
in proceedings under the 45 & 46 Vict. c. 75, s. 12 (see anUr 



(a) Ord. 37, rr. 1, 39. 
(6) Ord. 37, rr. 5, 39. 



(c) Extended to proceedings in 
consequence of adnltery, hj 32 & 
33 Vict. c. 68. 
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p. 24), husband or wife are competent to give evidence 
against eacli other. 

Persons refusing to be sworn from conscientious motives 
J^aay, by the 17 & 18 Vict. c. 125, s. 20, be allowed by the 
court or a judge to give evidence upon solemn affirmation. 
And by the 32 & 33 Vict. c. 68, s. 4, if the presiding judge 
is satisfied that taking an oath would have no binding effect 
upon the conscience of a witness, he may allow such witness 
to give evidence on solemn declaration, (a) 

The court or a judge may in any cause or matter, and at 
any stage of the proceedings, order the attendance of any 
person for the purpose of producing any writings or other 
documents to be named in the order. But the person cannot 
be compelled by the order to produce any document which 
he could not be compelled to produce at the hearing or trial. 
Disobedience of this order is a contempt of coiui}, punishable 
accordingly. The witness is, however, entitled to conduct 
money and payment for expenses and loss of time, as upon 
attendance at a trial in court. (&) 

Before the court will order a commission to issue to 
examine a witness abroad it must be shown that it is necessary 
for the purposes of justice, that the evidence of the witness 
is material, and that the application is bond fide, (c) 

The court has jurisdiction to grant a commission for the 
examination of a party plaintiff to a cause as well as of a 
person who is a mere witness ; but the depositions of such 
party ought not to be allowed to be read at the hearing if 
the defendant required him to appear at the trial to be 
examined and cross-examined, unless it be shown that it is 
practically impossible for him to attend, (d) 

Where a witness in a summons under the Vendors and 



(a) See further 33 & 34 Yiot. c. 
49 ; 38 & 39 Vict. c. 77, s, 20. 

{h) Ord. 37, rr. 7-9. 

(c) Be Boyce ; Crofton v. Crofton, 
20 Ch. Div. 760 ; 46 L. T. Eep. 
N. S. 822 ; 61 L. J. 660, Ch. ; 30 



W. E. 812; Langden v. Tate, 24 
Ch. Div. 622, C. A. ; 32 W. E. 189. 
(d) Nadin v. Basaett, 26 Ch. Div. 
21, C. A. ; 49 L. T. Eep. N. S. 464 ; 
32 W. E. 70. 
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Purchasers Act, 1874, refused to make an affidayit, he was 
ordered to be examined before an examiner, (a) 

Where a material witness is, from ill-health, unlikely to be 
able to attend the trial, he may be ordered to be examined 
before an examiner. In this case there must be produced in 
support of the application, in addition to other necessary 
eyidence, an affidavit of a medical man. (h) 

Where an order is made to take the examination of a 
witness before an examiner of the court, the order, or a 
duplicate thereof, must be produced by the party prosecuting 
the order, or his solicitor, to one of the clerks of the regis- 
trars of the Chancery Division, who will thereupon mark it 
with the name of the examiner in rotation, before whom the 
examination will then be taken. The order or duplicate 
must afterwards be left with such examiner, and is a suffi- 
cient authority for him to proceed with the examination, (c) 

The examiner must thereupon give an appointment, in 
writing, specifying the place and time, within not more than 
seven days, at which, subject to any application from the 
parties, the examination is to take place; and the party 
prosecuting the order, or his solicitor, must, within twenty- 
four hours, or such shorter time, if any, as may be men- 
tioned in the order, give notice of the appointment to all 
parties, (d) 

When any witness or person is ordered to be examined 
before an examiner of the court, or before any person 
appointed for the purpose, the person taking the examina- 
tion must be furnished by the party on whose application 
the order was made with a copy of the writ and pleadings, 
if any, or with a copy of the documents necessary to inform 
the person taking the examination of the questions at issue 
between the parties, (e) 

The examiner must, subject to any adjournment made by 



(a) Be Sprmgall a/nd Qoldsack^s 
Contract, W. N., 1875, p. 226. 
(6) 1 Alph. Pr. 307, 308. 



(c) Ord. 37, rr. 41, 43. 

(d) Ord. 37, r. 44. 

(e) Ord. 37, rr. 10, 39. 
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~tlie written consent of all parties, proceed, de die in diem^ 
with tlie examination at the place and time appointed, (a) 

A witness may be compelled to attend before an examiner 
by subpcBTia ad testificandu/nh^ and in case of refusal, or if 
LaTing attended he refuses to be sworn, or to answer any 
lawful question, a certificate thereof, signed by the examiner, 
is to be filed at the Central Office, and the court or judge 
may, upon application made ex parte, or on notice, order the 
witness to attend, or to be sworn or to answer the question, 
as. the case may be. (&) 

When a witness is examined before an examiner it is done 
in the presence of the parties and their solicitors and counsel, 
and the witness is subject to cross-examination and re- 
examination, and the depositions are taken down in the form 
of a narrative, and not ordinarily, by question and answer, 
and when completed are read over to the witness and signed 
by him and countersigned by the examiner, and are then 
transmitted by the examiner to the Central Office, and there 
filed. The examiner may, however, put down any particular 
question or answer if there be any special reason for so 
doing. And if the witness objects to any question put to 
him, the question and the objection thereto are to be put 
down, with the opinion of the examiner thereon ; but the 
examiner has no .power to decide on the materiality or 
relevancy of any question, that being left for the decision 
of the court or a judge, (c) 

The examiner may, with the written consent of all parties, 
take the examination of any witnesses in addition to those 
named in the order, and he must annex the consent to the 
original depositions. (cZ) 

Upon the completion of the examination taken before an 
examiner of the court, he must indorse the original depo- 
sitions with a note authenticated by his signature, certifying 



(a) Ord. 37, r. 45. I (c) Ord. 37, rr. 11, 12, 14, 16. 

(b) Ord. 37, rr. 13, 20. | (d) Ord. 37, p. 46. 
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the number of hours or days, as the case may be, exclusively 
employed thereupon, and the fees received in respect thereof ; 
and he must forthwith notify such completion to one of the 
clerks to the registrars in Chancery, (a) 

The court or a judge may empower any party to the cause 
or matter to give the depositions in evidence therein on such 
terms, if any, as may be directed, (h) 

The depositions musj, before they are used at the trial or 
hearing of the action, be printed by the party on whose 
behalf they were taken and filed, unless otherwise ordered ; 
for which purpose the officer with whom they are filed 
delivers out on demand a copy of the depositions. But if 
the depositions have been previously used upon any pro- 
ceeding without being printed, the rule as to printing does 
not apply, (c) 

Any examiner of the court or other person directed to take 
the examination of any witness or person may administer 
oaths, (d) 

When a single commissioner is appointed to take evidence 
abroad the commission should authorise him to administer 
the oath to himself, (e) 

Except where otherwise provided, or directed by the court 
or a judge, no deposition can be given in evidence at the 
hearing or trial of the cause or matter without the consent 
of the party against whom the same may be offered, unless 
the court or judge is satisfied thsit the deponent is dead, or 
beyond the jurisdiction of the court, or unable from sickness 
or other infirmity to attend the hearing or trial, in any of 
which cases the depositions certified under the hand of the 
person taking the examination are admissible in evidence, 
saving all just exceptions, without proof of the signature to 
such certificate. (/) 



(a) Ord. 37, r. 47. 

(6) Ord. 37, p. 5. 

(c) See Ord. 66, rr. 5, 6. 

(d) Ord. 37, pp. 19, 39. 



(e) Wilson v. De Goulon, 22 Ch. 
Div. 841 ; 48 L. T. Eep. N. S. 519 ; 
31 W. E. 339. 

{/) Opd. 37, p. 18. 
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When a witness is required to attend at the trial of a 
cause for the purpose of giving evidence, and he refuses to 
attend voluntarily, he must be compelled to attend by being 
personally served with a copy of a stihpoena ad testificandv/m, 
the original being at the time shown to him. His necessary 
expenses should also be paid to him. The service is of no 
validity if not made within twelve weeks from the teste of 
the writ. The service is proved by affidavit, (a) 

Every stibpoena other than a sribjpoena duces tecum shall 
contain the names of three witnesses when necessary or 
required, but may contain any larger number of names. (6) 

Before the writ is issued a prcecipe, containing the name 
and address of the solicitor, and agent, if one, issuing out 
the same, must be left at the central office, (c) 

If a witness neglects to attend to give evidence after being 
served with a sribposna ad test,, in the way above shown, he 
is liable to an attachment for contempt of court, and also to 
an action for damages, {d) 

If a witness is in prison he must be brought up to give 
evidence under a writ of habeas corpus ad testificandum^ an 
order being first obtained for that purpose, (c) 

When a witness gives evidence in court he is first sworn, 
or is allowed to affirm or make solemn declaration, as 
pointed out arde, p. 119. He is then examined in chief, 
cross-examined by the opposite party, and re-examined by 
the party calling him. 

The judge may in all cases disallow any questions put in 
cross-examination of any party or other witness which 
appears to be vexatious, and not relevant to any matter 
proper to be inquired into in the cause or matter. (/) 

An order to read evidence taken in another cause or matter 
is not necessary, but such evidence may, saving all just 



(a) See Ord. 37, rr. 32-34 ; Ayok. 
Pr. 189, 9th ed. 

(b) Ord. 37, r. 29. 

(c) Ord. 37, r. 26. 



(d) 1 Alph. Pr. 319. 

(e) 1 Alph. Pr. 319. 
(/) Ord. 36, r. 38. 
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exceptions, be read on ex parte applications by leave of the 
court or a judge, to be obtained at the time of making any 
such application, and in any other case upon the party 
desiring to use such eyidence giving two days previous 
notice to the other parties of his intention to read such 
evidence, (a) 

Evidence taken subsequently to the hearing or trial of a 
cause or matter is to be taken, as nearly as may be, in the 
same manner as evidence taken at or with a view to a 
trial, (h) 

So the practice with reference to the examination, cross- 
examination, and re-examination of witnesses at a trial is to 
extend and be applicable to evidence taken in any cause or 
matter at any stage, (c) 

No affidavit or deposition filed or made before issue 
joined in any cause or matter is, without special leave of the 
court or a judge, to be received at the hearing or trial, unless 
within one month after issue joined, or within such longer 
time as may be allowed by the court or a judge, written notice 
has been given by the party intending to use the same to the 
opposite party of his intention to do so. (d) 

All evidence taken at the hearing or trial of any cause or 
matter may be used in any subsequent proceedings in the 
«ame cause or matter, (e) > 

Any party may by written notice, at any time not later 
than nine days before the day for which notice of trial has 
been given, call on any other party to admit for the purposes 
of the cause, matter, or issue only, any specific facts men- 
tioned in the notice. And in case of refusal or neglect to 
admit the same within six days after service of the notice, or 
within such further time as may be allowed by the court or 
a judge, the costs of proving such facts are to be paid by the 
pq,rty so neglecting or refusing, whatever may be the result 



(a) Ord. 37, r. 3. 

(b) Ord. 37, r. 21. 

(c) Ord. 37, r. 22. 



(d) Ord. 37, r. 24. 
(«) Ord. 37, r. 25. 
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of the cause, matter, or issue, unless at the trial or hearing 
the court or judge certify that the refusal to admit irss 
reasonable, or at any other time otherwise order. The 
admission is to be deemed to be made only for the purpose 
of the particular cause, matter, or issue, and not one to be 
used against the party on any other occasion, and only in 
favour of the party giving the notice. And the court or a 
judge may allow the party to amend or withdraw his 
admission on such terms as may be just, (a) 

The signature to the admission is proved by the affidavit 
of the solicitor or his derk, if evidence thereof is re- 
quired, (b) 

SECTION II. 
EXAMINATION BE BENE E88E. 

If from the particular circumstances of the case it is 
deemed essential to obtain the evidence of witnesses at a 
period prior to the regular time for their examination in the 
cause, that is before issue joined, such witnesses may be 
examined de bene esse as it is called. But this is merely 
a conditional examination, to be used only in case the per- 
sons BO examined cannot afterwards, by reason of their being 
dead, or being beyond the seas, or at a great distance, be 
examined in chief in the cause at the regular time, (c) 

men a witness is seventy years of age or upwards, or is 
in a dangerous state of health, or is about to go abroad, 
whereby his evidence is liable to be lost, an order may be 
obtained to examine de bene esse. So, where a matter of 
great importance is in the knowledge of one witness only, 
though not old or infirm, the order wiU be granted, (d) 

If the order is applied for on the ground of there being 
only one witness to a particular fact, it must be upon notice 



(a) Ord. 32, r. 4. 
(6) Ord. 32, r. 7. 
(e) Ayok. Pr. 184, 9th ed. ; Dan. 
653, 6th ed. 



(d) Ayok. Pr. 185, 9th ed. ; Ban. 
Pr. 654, 6th ed. 
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of motion or summons. But in the other cases the order 
may, it seems, be obtained without waiting for the defen- 
dant's appearance. The application must, in any case, be 
supported by an affidavit of the facts, such as the age^ of 
the witness, and that his evidence is material, &c. ; and if 
made on the ground that the person proposed to be ex- 
amined is the only witness to a particular fact, the affidavit 
should state the fact to which he is to be examined, (a) 

The examination, if ordered, will be taken before an ex- 
aminer of the court in the mode stated ante, p. 120, 122 (li), 
and the deposition can only be used on the terms stated 
ante, p. 124. 

SECTION III. 
AFFIDAVIT EVIDENCE. 

We now come to the other mode by which witnesses may 
give evidence, namely, by affidavits. 

An affidavit may be described as a written stateoient upon 
oath, and consists of four parts : the title, the name and 
description of the deponent or witness, the body, or facts 
sworn to, and the jurat. 

Affidavit evidence can only be used at the trial or hearing 
of an action (1) by written agreement between the solicitors 
of all parties ; or (2) by order of the court or a judge, as 
detailed ante, p. 117, but the order will not be made if it 
appears that the other party bond fide desires the production 
of the witness for cross-examination, and that he can be pro- 
duced (c) ; and (3) where an affidavit has been made in answer 
to interrogatories, any party may at the trial use in evidence 
any one or more of such answers, or any part of an answer, 
unless the judge, on account of the answers being connected, 
orders all those answers to be put in which are so con- 
nected as fully stated ante, p. 109. (cQ 



(a) Dan. Pr. 655, 6th ed. ; Ayok. 
Pr. 185, 9th ed. 

(b) See Ord. 37, r. 39. 



(c) Ord. 37, r. 1. 

(d) Ord. 31, r. 24. 



Evidence. 



127 



The court has, however, jurisdiction to refuse to allow affi- 
-davits which have been filed under a consent to take evidence 
hj affidavit, to be read, and may order the witnesses to attend 
at the trial for the purpose of being examined vivd voce, (a) 

Upon the hearing of any petition, motion, or summons, 
the evidence may be given by affidavit, but the court or a 
judge may, on the application of either party, order the 
Attendance for cross-examination of the person making any 
such affidavit, (h) 

Where an agreement is entered into to take the evidence 
by affidavit at the hearing, a formal consent in writing must 
be given, and not one to be gathered from correspondence 
"between the parties, (c) 

The guardian ad litem of a person under disability might, 
under the former practice, consent that the evidence should 
be taken by affidavit without an order from the court, (d) 
His solicitor may now, thersefore, consent. 

As to the terms upon which an affidavit made before issue 
joined can be received at the hearing or trial, see antey p. 124. 

Where a party to an action, after entering into an agree- 
ment to take the evidence by affidavit, discovers, to his sur- 
prise, that his witnesses will not make affidavits, the court 
will, on proof thereof, relieve him from the agreement, and 
permit the evidence to be taken vivd voce, (e) 

Everv affidavit must be entitled in the cause or matter in 
which it is sworn, and must be drawn up in the first person of 
the deponent, giving his description and true place of abode, 
■and be divided into paragraphs numbered consecutively, and 
as nearly as may be confined to a distinct portion of the sub- 
ject, and written or printed bookwise. No costs will be allowed 
for any affidavit substantially departing from this rule, (f) 



(a) LovellY, TTaWwjW. N.,1883, 
p. 231 ; 49 L. T. Eep. N. S. 593. 

(b) Ord. 38, r. 1. 

(c) New Westminster Brewery 
■Compa/ny y. Hawnah, 1 Ch. Div. 
278 ; 24 W. E. 137. 

(d) Fryer v. Wisemanf 45 L. J. 



199, Ch. ; 33 L. T. Eep. N. S. 779 ; 
24 W. E. 205. 

(e) Warner v. Mosses, 16 Ch. 
Div. 100; 29 W. E. 201; 50 
L. J. 28, Ch. ; 43 L. T. Eep. N. S. 
401. 

(f) Ord. 38, rr. 2, 7, 8. 
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Affidavits must be confined to such facts as the witness is> 
able, of his own knowledge, to prove, except affidavits used 
on interlocutory motions, when statements of belief with the 
grounds thereof maj be admitted. And the costs of anj 
affidavits which unnecessarily set forth matters of hearsay or 
argument, or copies of, or extracts from, documents, are to be 
paid by the party filing them, (a) 

The affidavit concludes with the jurat, which states the 
date when, and the place where, it is sworn. And if it is 
made by two or more deponents their names must be inserted 
in the jurat, unless all the deponents are sworn at onetime by 
the same officer, for then it is sufficient to state that the 
affidavit was sworn by both, or all, the "above-named" 
deponents. (6) 

The person niaking the affidavit signs it at the side of the 
jurat, and is then sworn, the person taking the affidavit signs^ 
under the jurat. 

Oath includes solemn affirmation and statutory declara- 
tion, (c) 

Interlineations or alterations, not being erasures, whether 
in the body or jurat of an affidavit, must be authenticated by 
the initials of the officer taking the affidavit, or, if taken at 
the Central Office, by the initials of such officer, or by the 
stamp of the office, and erasures must be rewritten and 
signed or initialled in the margin by the officer taking it, 
otherwise the affidavit cannot be read or made use of with- 
out leave of the court or a judge. But an affidavit defective 
by reason of misdescription of parties or otherwise in the 
title or jurat, or any other irregularity in the form thereof^ 
may be received by tiie court or a judge, who may direct 
a memorandum to be made thereon that it has been so 
received, {d) 

Any document referred to in an affidavit must not be 



(a) Ord. 88, r, 3. I (c) 86 & 37 Vict. o. 66, s. 100. 

(h) Ord. 38, rr. 5, 9. | (d) Ord. 38, rr. 13, 14. 
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anneled to the affidavit, but merely referred to as an exhibit, 
and the certificate on the exhibit must be marked with the 
short title of the cause or matter, and signed by the commis- 
sioner or officer before whom the affidavit is sworn, (a) The 
exhibit must also be distinguished by some mark. 

Affidavits sworn in England are to be sworn before a judge, 
district registrar, commissioner to administer oaths, or officer 
empowered under rules of court to administer oaths. Soli- 
citors are usually made commissioners to administer oaths ^ 
but an affidavit must not be sworn before the solicitor acting 
for the party on whose behalf the affidavit is to be used, 
or before the partner, clerk or agent of such solicitor, or 
before the party himself, (h) 

Every master, and every first and second class clerk in the 
filing and record department of the Central Office is to have, 
by virtue of his office, authority to take oaths and affidavits 
in the Supreme Court, (c) 

And each chief clerk is, for the purpose of any proceedings 
before him, to have power to administer oaths, (d) 

Affidavits may be sworn or taken in Scotland or Ireland or 
the Channel Islands, or in any colony or place under the 
Queen's dominions abroad; before any judge, court, notary 
public, or person lawfully authorised to administer oaths 
there, or before any of Her Majesty's consuls or vice-consuls 
in foreign parts out of Her Majesty's donunions. (e) 

British ambassadors and other diplomatic and consular 
agents abroad may administer oaths. (/) 

If the person making the affidavit appears to be illiterate 
or blind the officer taking it must certify in the jurat that the 
affidavit was read in his presence to the deponent who seemed 
perfectly to understand it, and signed it in the officer's pre- 



(a) Ord. 88, rr. 23, 24. 

(b) Ord. 38, rr. 4, 16, 17. 

(c) Ord. 61, r. 6. 

(d) Ord. 55, r. 16. 

(e) 15 A 16 Yiot. o. 86, s. 22 ; 



16 & 17 Vict. 0. 78, B. 6 ; Ord. 38, 
r. 6 ; Cook v. Wilhy, 32 W. E. 379. 

(/) 6 Geo. 4, o. 87, s. 20 ; 18 & 19 
Vict. 0. 42. 
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sence. In the absence of this certificate the affidavit cannot 
be used in evidence, unless the court or a judge is otherwise 
satisfied that the affidavit was read over to and appeared to 
be perfectly understood by the deponent, (a) 

The court or a judge may order to be struck out from any 
affidavit any matter which is scandalous, and order the costs of 
the application to be paid as between solicitor and client, (h) 
, Affidavits may be sworn to either in print or in manuscript, 
or partly in print and partly in manuscript. At the foot 
of every affidavit there must be a note showing on whose 
behalf it is filed, or it cannot be used, unless otherwise' 
directed. Every affidavit used in a cause or matter proceed- 
ing in a district registry must be filed there ; and every other 
affidavit used must be filed in the Central Office, (c) 

When the parties agree to take the evidence by affidavits, 
the plaintiff must, within fourteen days after the consent has 
been given, or within such time as may be agreed upon or 
be allowed by the court or a judge, file his affidavits and 
deliver to the defendant or his solicitor a list thereof, (d) 

The defendant has a like time after delivery of this list 
to file his affidavits and deliver a list thereof to the plaintiff 
or his solicitor, (e) 

The plaintiff must, within seven days after the expiration 
of the last mentioned fourteen days, or such other time as 
aforesaid, file his affidavits in reply, which must be confined 
to matters strictly in reply, and deliver a list thereof to the 
defendant or his solicitor. ( ) 

If the plaintiff's affidavits are not confined strictly to 
matters in reply the court may, at the hearing, disregard 
them, or give the defendant leave to answer them, but will 
not order them to be taken off the file (g) 



(a) Ord. 38, r. 13. 
^6) Ord. 38, r. 11. 

(c) Ord. 60, rr. 4, 7 (fc) ; Ord. 38, 
r. 10. 

(d) Ord. 38, r. 25. 



(e) Ord. 38, r. 26. 

(/) Ord. 38, r. 27. 

(g) Gilbert y. Comedy Opera 
Company, 16 Chu Div. 694 ; 43 L. T. 
Eep. N. S. .665 ; 29 W. E. 169. 
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Whea tke parties agree that the evidence shall be taken by 
:affidayit at the hearing such evidence must be printed by the 
party on whose behalf the affidavits are respectively filed, (a) 
Sut if an affidavit has been previously used upon any pro- 
-ceedrng without being printed the above rule as to printing 
does not apply, (b) 

To enable a party to print any affidavit or deposition the 
•officer with whom it is filed must, on demand, deliver to 
such party a copy written on draft paper on one side only, (c) 

The party printing an affidavit must, on written demand, 
furnish to any other party any number of printed copies not 
exceeding ten, upon payment for them at the rate of Id. 
per folio for one copy, and ^d. per folio for every oth^ 
copy, (d) 

Copies of affidavits no^ required to be printed are furnished 
by the party filing them, on a written request and under- 
taking to pay for them by the party requiring them, or his 
solicitor, and are to be ready for delivery at the expiration 
of twenty-four hours after receipt of the request and under- 
taking, or within such time as the court or a judge directs, (e) 

Office copies of affidavits filed are those generally used in 
oourt, and if an original affidavit is allowed to be used, it 
must first be stamped with a proper filing stamp, and be 
afterwards filed. (/) 

When the evidence is taken by affidavit, and a party 
desires to cross-examine a deponent on an affidavit filed on 
behalf of the opposite party, he must, within fourteen days 
from the expiration of the time allowed for filing affidavits 
in reply, or within such time as the court or judge may 
appoint, serve upon the party filing the affidavit a written 
notice requiring the production of the deponent for cross- 
examination at the trial. And the party so required to produce 
the deponent may compel his attendance in the same way 



(a) Orel. 38, r. 30 ; Ord. 66, r. 7. 
lb) Ord. 66, r. 6. 
(f ) Ord. 66, T. 7 (6). 



id) Ord 66, r. 7 (c). 
(e) Ord. 66, r. 7 {h, t). 
(/) Ord. 38, r. 15. 
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as he may oompel the attendance of a witness to be 
examined, (a) 

[Jnless the deponent is produced his afiGidayit cannot be 
used as evidence, except by special leave of the court or 
a judge, (b) But no order will be made to take the affidavit 
off the file, (c) 

The party producing such deponent for cross-examination 
is not entitled to demand the expenses thereof in the first 
instance from the party requiring his production, (d) 

Where, upon any motion, petition, or summons, evidence 
is given by affidavit, the court or a judge may, upon the 
application of either party, order the attendance for cross- 
examination of the person making any such affidavit, (e) 

Where a witness has made and filed an affidavit for the 
purpose of being used in a matter pending before the court, 
he cannot be exempted from cross-examination by the with- 
drawal of the affidavit. (/) 



SECTION IV. 
DOCXJMENTAEY EVIDENCE. 

As to discovery of documents, and the production, inspec- 
tion, and deposit thereof, see ante, p. Ill, et seq. 

Either party may call upon the other party to admit any 
document, saving all just exceptions, and in case of refusal 
or neglect to admit after such notice, the costs of proving 
such document must be paid by the party so refusing or 
neglecting, whatever may be the result of the cause or 
matter, unless the court or a judge at the trial or hearing 
certifies that such refusal to admit was reasonable. If this 
notice is not given no costs of proving the document will be 



(a) Ord. 38, rr. 28, 29. 
(&) Ord. 38, r. 28. 
(c) MeyrieJc y. James, 46 L. J. 
579, Ch. 

((Q Ord. 88, r. 28. 



(6) Ord. 38, r. 1. 

if) Be Qtta/rtgHUlyj^., Company; 
Eas parte Towng, 21 Ch. Div. 642 ; 
51 L. J. 940, Oh. ; 47 L. T. Bep. 
N. S. 644 ; 81 W. E. 173. 
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allowed, unless the omission to give the notice is in the opinion 
of the taxing officer a saving of expense, (a) 

Notice to produce at the trial documents in the possession 
of the opposite party must be served in order to give- 
secondary evidence of their contents if not produced. 

The service of a notice to produce, and the time of such 
service, is proved by an affidavit of the solicitor or his clerk, 
with a copy of the notice, (li) 

The signature to admissions is proved by the affidavit of the 
solicitor or his clerk, if evidence thereof is required, (c) 

Deeds, bonds, and all other writings thirty years old and 
upwards, coming out of the possession of the party entitled 
thereto, prove themselves. If a deed requires proof, the 
witness must not only prove his attestation thereto, but also 
the execution of the deed by the person executing it. (d) 

As to private, local, and personal Acts of Parliament, see 
8 & 9 Yict. c. 113, s. 3 ; as to public documents, see 14 & 15 
Yict. c. 99, s. 14 ; and as to probate of a will, see 20 & 21 
Vict. c. 77y s. 64. 

By the 17 & 18 Vict. c. 126, s. 26, it is not necessary to 
prove by the attesting witness any instrument to the validity 
of which attestation is not requisite, as it may be proved by 
admission or otherwise. 

Where written documents have been neglected to be proved 
before the closing of evidence, they may generally be proved 
at the hearing either vivd voce or by affidavit. An order, 
which is an order of course, is first necessary ; and it must 
be served on the opposite party, (e) 

Deeds or other instruments which require proof of their 
execution by a subscribing witness, as deeds executed under 
powers, or promissory notes, letters, &c., of which proof must 
be given of the handwriting of the persons subscribing the 



(a) Ord. 32, r. 2. 

(b) Ord. 32, r. 8. 

(c) Ord, 32. r. 7. 

(d) Ayok. Pr. 159, 9th ed. ; Pow. 
Et. 307. 



(e) It is presnined this practice 
will now only obtain when the 
evidence is taken by affidayits. 
(Dan. Pr. 607, and note (rr) 6th 
ed.) 



IM 



Evidence. 



Bttme, are all considered as exhibits, and may be proved irhd- 
voce or by affidavit, (a) 

No exhibit, however, oottld be proved by vivd voce exami- 
nation that required more than proof of execution, or of 
handwriting, to substantiate it ; nor wher6 such examination 
would admit of cross-examination. Where, however, the 
execution of a deed was not controverted, but its validity 
only disputed, it might be proved vivd voce at the hearing. 
A deed in which fraud is imputed cannot be so proved, (h) 

In a modem case, however, a will which was disputed by 
tiie heir was allowed to be proved at the hearing, and the- 
cross-examination to take place there, (c) 

A decree may be given in evidence between the parties to- 
it, and any persons claiming under them, {d) The contents 
of the decree may be proved by the pi^oduction of the decree 
itself, or of a duly certified office copy, (e) 



SECTION Y. 
PEEPETUATING TESTIMONY. 

When the testimony of witnesses is in danger of being 
lost before the matter to which such evidence relates can be 
made the subject of judicial investigation, the court will lend 
its aid to preserve and perpetuate such testimony. 

Thus, if an estate be devised by will away from the heir- 
at-law, and the devisee is desirous to secure the testimony of 
the witnesses to the will, he may bring his action for the sole 
purpose of having the evidence of the witnesses to the will 
taken and perpetuated. As soon as the evidence is taken the 
action is at an end, for, as no relief is claimed in actions of 
this nature, they are not allowed to be set down for trial. (/) 



(•) Ayok. Pr. 161, 9th ed. 

(b) Ayok. Pr. 161, 162, 9th ed. 

(c) Chichester y. CMchester, 24 
Bear. 289. 

(d) See notes to J>uchs88 of King' 
Bion'8 cobtet 2 Sm. 1. 0. 826, 8th ed. 



(e) Drew. Pr. 109, 110; Pow. 
Ey. 250. 

if) Ayok. Pr. 270, 9th ed. ; Sm. 
Man. Eq. 478, 8th ed.; Ord. 37, 
r. 38. 
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And any person who would, under the circumstances 
alleged by him to exist, become entitled, upon the happening 
of any future event, to any honour, title, dignity, or office, or 
to any estate or interest in property, real or personal, the 
right or claim to which cannot by him be brought to trial 
before the happening of such event, may bring an action to 
perpetuate any testimony which may be material for estab- 
lishing such right or claim, (a) 

By the 20 & 21 Vict. c. 77, where a will has been 
proved in solemn form in, or its validity decided by, the 
Probate Division of the High Court, this binds persons 
interested in the real estate comprised in the will (see 
sects. 61, 62). And where this has been done, it will, of 
course, be unnecessary to go into Chancery to establish the 
will. 

Witnesses cannot be examined to perpetuate testimony 
uaiil an action has been commenced for the purpose. (5) 
The evidence is taken before an examiner of the court, or a 
spedal examiner, or by affidavit, the deponents being liable to 
cross-examination. As above stated, when the witne }ses have 
been examined the cause is at an end, and the evidence must 
be filed in the proper department of the Central Office. If 
it should afterwards become necessary to use the depositions 
im an action relating to the property, an order must be 
obtained on notice of motion supported by evidence of the 
death or other inability of the witnesses to attend to be 
escamined. (c) 



s 



a) Ord. 37, rr. 35, 36. I (c) 1 Alph. Pr. 335; Ord. 37, r. 

' ) Otd. 37, r. 87. | 18. 
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CHAPTER XII. 



SECTION I. 

NOTICE AND ENTEY OF TEIAL. 

The eyidence being ready, or taken, the next step is to give 
notice of trial and enter the cause or matter for trial. 

Notice of trial may be given in any cause or matter by the 
plaintiff or other party in the position of plaintiff. Such 
notice may be given with the reply (if any), whether it closes 
the pleadings or not, or at any time after the issues of fact 
are ready for trial, (a) And when the evidence is taken by 
affidavit the notice of trial is to be given at the same time 
after the close of the evidence, as in other cases, after the 
close of the pleadings (see infra). But other affidavits may 
be printed if all the parties interested consent thereto, or the 
court or a judge so order, (h) 

If the plaintiff does not within six weeks after the close of 
the pleadings, or evidence, if taken on affidavit, or within 
such extended time as the court or judge may allow, give 
notice of trial, the defendant may either give notice of trial 
or move to dismiss the action for want of prosecution, (c) 

The notice of trial must state whether it is for the trial of 
the cause or matter or of issues therein* (d) 

Ten days' notice of trial must be given, and is sufficient, 
imless the party to whom it is given has consented, or is 
under terms, or has been ordered to take short notice of 



(a) Ord. 86, r. 11. I (e) Ord. 86, r. 12 ; Ord. 38, r. 80. 

(b) Ord. 88, r. 80. | (d) Ord. 86, r. 18. 
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trial. Short notice of trial is to be four days' notice, unless 
otherwise ordered, (a) 

Kotice of trial must be given before entering the trial. 
Bat the notice may be giyen, and the trial entered, although 
the pleadings are not closed, (h) 

If notice of trial be given for London or Middlesex, it 
does not operate as for any particular sittings, but is deemed 
to be for any day after the expiration of the notice on which 
the trial may come on in its order upon the list, (c) And if 
the notice is for trial elsewhere than in London or Middlesex 
it is deemed to be for the first day of the then next assizes 
■at the place for which notice of trial is given, (d) 

No notice of trial can be countermanded except by consent, 
or by leave of the court or a judge, to be given subject to 
•such terms as to costs or otherwise as may be just, (e) 

K the party giving notice of trial for London or Mid- 
dlesex omits to enter the trial on the day or day after giving 
the notice, the party to whom it is given may, unless the 
notice is countermanded, enter the trial within four days. (/) 
And in London and Middlesex, unless within six days after 
notice of trial is given the trial is entered by one party or 
the other, the notice of trial is no longer in force, (g) 

If notice be given of any action or issue for trial else- 
where than in London or Middlesex, either party may, at 
any time before the day next before the commission day, 
enter the trial at the next assizes in the district registry (if 
any) of the city or town where the trial is to be had, or with 
the associate at the assize town as heretofore, (h) 

In the Chancery Division the trial is entered in London 
vdth the registrar at the Central Office. 

The party entering the trial must deliver to the proper 
•officer two copies of the whole of the pleadings, one of 



(a) Ord. 36, r. 14. 

(b) Ord. 36, rr. 11, 15. 

(c) Ord. 36, r. 17. 
<d) Ord. 36, r. 18. 



(e) Ord. 36, r. 19. 

(/) Ord. 36, r. 20 

ig) Ord. 36, r. 16. 

(h) Ord. 36, r. 22 ; and see r. 23. 
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whidh is for the use of the judge at the trial. Such copies 
are to be in print, except as to such parts^ if anj, of the 
documents as are bj the rules of court permitted to be 
written, (a) 

If the trial be entered by both parties^ it is to be tried in 
the order of the plamtiffs entrj, and the defendant's entry 
id to be vacated. (&) 

When a cause has been entered for trial it may be with« 
drawn by either plaintiff or defendant, upon producing 
to the proper officer a consent in writing signed by thd 
parties* (c) 

SECTION II. 
SHOET CAUSES. 

Short causes are those in which the decree is either as of 
course or inyolres very little difficulty. The court will not 
atiow a cause to be heard as a shoft'Cause unless it is such 
as may be heard upon affidavit evidence, and upon a short 
statement to the court, or is one that requires the directions 
of the court, upon some short point. As a general rule, a 
cause should not be entered as a short cause if it will takd 
more than ten minutes. ((2) 

These causes are marked '^ short " on production of a 
certificate from the plaintiff's counsel that the cause is fit to 
be heard as a short cause, without the consent of the solicitor 
for the defendant, (e) 



(a) Ord. 36, r. 30. 
(5) Ord. 36, p. 28. 
(c) Ord. 26, r. 2. 



(d) 1 Alph. Pr. 806 ; Ayok. Pr. 
201, 9th ed. 
(d) Ayok. Pr. 201, eth ed. 
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CHAPTER XIII 



.JBSi^aja 



THE TEIAL. 

Oausbs or matters assigned to the Chancery Division hj 
the Judicature Act, 1873 (see arUe, p. 11), are to be tried 
by a judge without a jury, unless the court or a judge 
otherwise order, (a) 

Howeyer, except causes or matters thus assigned, or 
•causes or matters which previously to the passing of the 
Judicature Act, 1873, could) without any consent of parties 
have been tried without a jury, or causes or mattera 
requuing prolonged examination of documents or accounts, 
or any scientific or local investigation, which cannot con- 
veniently be made with a jury, the court or a judge, on the 
application of any party for a trial with a jury of the cause 
or matter or any issue of f act^ must make an order for a trial 
with a jury. (6) 

And in these excepted causes (c) or matters the court or 
judge may order any such cause, matter, or issue therein to 
be tried by a judge with a jury, or by a judge sitting with 
assessors, or by an official referee or special reforee with 
or without assessors, (d) 

But if an order is made for the trial of a cause commenced 
in the Chancery Division, by a judge and jury, it cannot be 
so tned by a judge of that division. It must be tried at the 
sittings for trials by jury in London or Middlesex, or at 



■-• - • 



(a) Ord. 36, r. 3. 

(b) Seb Ord. 36, rr. 3-6. 

Xc) As to whore, in actions ^or 
^el, Blander, false imprisonment, 
malioioas proseontion, seduction, 



6t breaoli of promise, a jnry may 
be claimed by notice, see r. 2, Ord. 
36, ez post. Oh. 25. 
(d) Ord. 36, rr. 8, 7. 
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the assizes, by one of the iudges on circuit with a 
jury, (a) 

And subject to the provisions of the preceding rules, the 
•court or a judge may, in any cause or matter at any time, 
order that different questions of fact arising therein be tried 
by different modes of trial, or that one or more questions of 
fact be tried before the others, and may appoint the places 
for such trials, and in all cases may order that one or 
more issues of fact be tried before any other or others. (6) 

But an application to have one issue in action tried before 
another will only be granted on very special grounds. Where 
a defendant in a partnership action set up by counter-claim 
:an agreement by the plaintiff for sale to the defendant of 
the plaintiff 's interest in the partnership at a stated price, it 
was held that the defendant was not entitled to have the . 
issue raised by his counter-claim tried before the plaintiff's 
issues in the action, (c) 

Notice of trial having been given and the trial entered in 
the mode pointed out in preceding pages, it will come on for 
hearing, in its order (which may be ascertained from the regis- 
trar's list), before the judge to whose court the cause or matter 
is attached, imless removed by special order of the Lord 
-Chancellor (jX) ; or sent for trial by a judge with a jury. 

The trial will take place in Middlesex, unless some other 
place of trial is named in the statement of claim, or unless 
a judge otherwise order, as fully shown ante^ p. 68. (e) 

If when a trial is called on the plaintiff appears and the 
defendant does not appear, the plaintiff may prove his claim, 
.so far as the burden of proof lies upon him. (/) And proof of 
the service of the notice of trial need not it seems be given, {g) 

(a) Clwrke y. Cooksouy 2 Ch. Diy. (d) 36 & 87 Yiot. o. 66, ss. 88, 
746; 45 L. J. 753, Gh. ; 84 L. T. 86 ; Ord. 5, r. 9 ; Ord. 49, zr. 1, 2. 
Bep. K. S. 646 ; 24 W. B. 585 ; (e) Ord. 20, r. 5 ; Ord. 86, r. 1. 
TTamer v. Murdock, 4 Ch. Div. 750; (/) Ord. 86, r. 81. 

46 L. J. 121, Ch. ; 85 L. T. Bep. {g) ChorlUm y. DxchU, 18 Ch. 

N. S. 748 ; 25 W. B. 207. DIy. 160 ; 49 L. J. 40, Ch. ; 28 

(b) Ord. 86, r.8. W. B. 228; 41 L. T. Bep. N. & 
(e) Ptervy y. Yovung^ 15 Ch. DiT. 467. 



475; 42 L. T. Be]^. N. S. 262. 
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If when the action is called on for trial the defendant 
appears, and the plaintiff does not, the defendant, if he has 
no counter-claim, is entitled to judgment dismissing the 
action, but if he has a counter-claim, he may prove it, so far 
as the burden of proof lies upon him (a) ; without proving 
that he has been served with notice of trial, (h) 

But any verdict or judgment obtained where one party 
does not appear at the trial may be set aside by the court or 
a judge, upon such terms as may seem fit, if the application 
is made within six days after the trial, either at the assizes 
or in Middlesex, (c) If, for instance, judgment has been 
obtained through the default of the solicitor being unpre- 
pared to proceed at the trial, the judgment will, as a matter 
of course, be set aside, and the case restored to the list on 
payment of the costs of the day and the costs of the appli- 
aatioQ. (d) 

The general rules as to the addresses of counsel are these : 

On a question of fact only one counsel will be heard on 
each side. 

Where there is a question of law (and the amount in dispute 
exceeds 50Z.) (e) two counsel will be heard on each side. 

Where the evidence is not vivd voce the plaintiff's leading 
counsel opens and argues his case, the plaintiff's evidence is 
read, and the plaintiff's junior counsel is heard. Then the 
defendant's leading counsel opens and argues his case, the 
defendant's evidence is read, and the defendant's junior 
counsel is heard. The plaintiff's leading counsel afterwards 
replies. 

Where the evidence is vivd voce the plaintiff's counsel are 
heard, the plaintiff's witnesses are Examined, cross-examined, 
and re-examined. Then the defendant's counsel are heard, 



(o) Ord. 86,r. 32. 

(b) James v. Crow, L. Eep. 7 
Ch. Div. 410 ; 47 L. J. 200, Ch ; 
26 W. B. 236 ; 37 L. T. Eep. N. S. 
749 ; Skipper y. Shipper, 32 W. B. 
83. 



(c) Ord. 36, r. 33. 

(d) Bv/rgoine v. Taylor, 9 Ch. 
Div. 1, C. A. ; 47 L. J. 642, Ch. ; 38 
L. T. Bep. N. S. 438 ; 26 W. B. 568. 

(e) See Ord. 65, rr. 46, 47. 
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the defendant's witnesses examined, cross-examined, and re- 
examined, (a) And as to the addresses of counsel upon a 
trial with a jury, see Order XXXVI., rule 36. 

The judge has power, if he thinks it expedient for the 
interests of justice, to postpone or adjourn the trial, for such 
time and to such place, and upon such terms, if any, 9a 
he may think fit. (h) 

Where a cause was adjourned to amend by adding a party, 
the party applying for the adjournment was ordered to pay 
all the costs occasioned by the cause having been put in t^e 
cause paper, and not merely the costs of the day. (c) 

The judge may, at or after the trial, direct that judgment 
be entered for any or either party, or adjourn the case for 
further consideration, or leave any party to mov^ for 
judgment, (d) 

The judge may, if he thinks fit, try the cause or matter 
wholly or partially with the assistance of assessors specially 
qualified, or refer any question arising therein to an o£5lcial 
or special referee, (e) 

Inquisy and Tbiaii befobe a Eefbbee. 

Any question arising in any cause or matter may be 
referred by the court or a judge before whom such cause or 
matter is pending for inquiry and report to an official or 
special referee. (/) 

It has been decided that the whole action cannot be 
referred under this section to an official or special referee, 
but only a question arising therein, (g) See now, however. 
Order XXXVI., rules 49, 60, stated post, p. 144. 

Where all the parties interested in a cause or matter are 



(a) See 1 Alph. Pr. 886, 887; 
and as to the oosts allowed for 
oonnsel, see Ord. 65, rr. 44, et eeq. 

(6) Ord. 86, r. 34. 

(c) Lydall v. MaHinson, 5 Ch. 
Div. 780 ; 37 L. T. Eep. N. S. 69 ; 
26 W. E. 866. 

(d) Ord. 86, r. 39. 



(e) 86 & 37 Vict, o 66, s. 56; 
Ord. 36, rr. 7, 43. 

(/) 36 & 37 Vict. 0. 66, s. 56. 

(g) Longman v. East, 3 G. P. 
Div. 142 ; 47 L. J. 211, C. P.; 88 
L. T. Bep. N. S. 826 ; 26 W. B. 
183. 
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9ui juris and oonaentyor without inch consent in anj caofle or 
matter requiring a prolonged examination of documents or 
accounts, or a scientific or local inrestigation which cannot 
conveniently be made before a jury or the court's ordinary 
officers, an order may at any time be made by the court or a 
judge that any question or issue of fact, or account therein, 
be tried before an official referee, or a special referee, to be 
agreed upon by the parties, (a) 

Even under this section it has been held that the whole 
action cannot be ordered to be tried before a referee without 
consent (6), especially where questions of fraud seriously 
affecting a party's character are inYolyed(e), unless the 
issues also involve a prolonged examination of documents, (d) 
And the Ck)urt of Appeal decided that in any ca^e in which 
the court has jurisdiction to refer compulsorily a question 
of account to an official referee, it has also jurisdiction so 
to refer all the other issues in the action, (e) 

Where an order has been made by a judge under the 
36 <& 37 Vict. c. 66, s. 57 (stated aupra), the Court of Appeal 
has power to review such order, but it will not interfere 
except in a strong case, where it clearly thinks the judge 
has wrongly exercised his discretion, and that injustice has 
beend6ne. (/) 

The business referred to the official referees is distributed 
among them in rotation by the Chancery registrars' clerks, 
unless the order directs a reference to a particular referee, 
when regard will be had thereto, (g) 

To obtain the name of the official referee in rotation the 
original order of reference, or a duplicate thereof, is taken 



(a) 36 & 37 Vict. o. 66, s. 57. 
(h) Longman v. East^ sup. 

(c) Leigh v. Brooks^ 6 Ch. Div. 
592 ; 46 L. J. 344, Ch. ; 46 L. J. 
344,Ch.;25 W. E. 401. 

(d) Hoch V. Boor, 49 L. J. 665, 
Q. B. 4£L. T. Eep. N. S. 425. 

(e) Ward v. Pilleyy 5 Q. B. Div. 



427; 49 L. J. 706, Q. B.; 43 L. T. 
Bep. N. S. 301 ; 28 W. B. 937. 

(/) Ormerod v. The Todmerdon 
Joint Stock Mill Convpari/y, 8 Q, B. 
Div. 664, C. A. ; 51 L. J. 348, Q. B. ; 
46 L. T. Rep. N. S. 660 ; 30 W. K. 
805. 

(g) Ord. 36, rr. 45, 47. 
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to the registrar's clerk, who will indorse thereon the name 
of the official referee in rotation, and this order so indorsed 
is a sufficient authority to such official referee to proceed 
with the business, (a) 

The referee may, subject to any order of the court or a 
judge, hold the trial at, or adjourn it to, any place which he 
may deem most convenient, and have an inspection or view, 
either by himself or with his assessors, if any, which he may 
deem necessary. And he must, unless otherwise ordered, 
proceed with the trial de die in diem, as in actions tried by a 
jury, (h) 

Subject to the order of reference, evidence is to be taken 
at a trial before a referee, and the attendance of witnesses 
enforced by subpoena, and the trial is to be conducted in the 
same manner, as nearly as possible, as trials are conducted 
before a judge. He has also the same authority with respect 
to discovery and production of documents, and in the con- 
duct of any reference or trial, and the same power to direct 
that judgment be entered for either party, as a judge of 
the High Court. But the referee has no power to commit 
any person to prison, or to enforce any order by attachment 
or otherwise, (c) 

The referee may, before the conclusion of the trial, or by 
his report, under the reference, submit any question arising 
therein for the decision of the court, or state any fact^s 
specially, with power to the court to draw inferences there- 
from, and in such case the order to be made on such submis- 
sion or statement is to be entered as the court directs, (d) 

A special referee, agreed upon between the parties, has the 
same powers and duties, and proceeds in the same manner as 
an official referee, (e) 

The report of a referee must state the facts upon whicb it 



(a) Ord. 36, r. 46. 

(6) Ord. 36, r. 48. 

(c) Ord. 36, rr. 49-61. Until 
these mles were made it had been 
held that the referee oonld not 



oompel a discovery, or direct judg- 
ment to be entered np. 

(d) Ord. 36, r. 52. 

(e) 36& 37 Vict. c. 66, a. 57. 
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is based, but not the evidence, (a) Nor is the referee bound 
to give bis reasons for his findings, and his report cannot be 
sent back to him for re-trial or for further considemtion on 
that ground. (&) 

The court may adopt the report on a reference for inqtdry 
and report, either wholly or partially, and, if so adopted, it 
may be enforced as a judgment by the court, (c) 

The report of a referee upon any question of fact on a 
reference for trial is, unless set aside by the court, equiralent 
to the verdict of a jury, (d) 

The court may require any explanation or reasons from the 
referee, or may remit the cause or matter, or any part thereof, 
for re-trial or further consideration, to the same or any other 
referee, or the court may decide the question referred on the 
evidence taken before him, either with or without additional 
evidence, (e) • 

When a report is made by a referee, he must, on the same 
day, cause notice thereof to be given to all the parties to the 
trial or reference before him by prepaid post letter directed to 
the address for service of each party, who is, in due course of 
post, deemed to haye notice of such report. (/) 

Where, under the Judicature Act, 1873, s. 66, the referee's 
report has been made in a cause or matter, the further con- 
sideration of which has been adjourned, any party may, on 
the hearing of such further consideration, without notice of 
motion or summons, apply to the court or judge to adopt the 
report, or without leave of the court or a judge may give not 
less than four days' notice of motion, to come on with the 
further consideration, to vary the report or to remit the cause 
or matter, or any part of it, for re-hearing or further considera- 
tion to the same or any other referee, (g) 

Where, under the same Act and section, the referee has 



(a) 1 Alph. Pr. 772. 
(6) Miller v. PUlvng, 9 Q. B. 
Div. 736, C. A. ; 51 L. J. 481, Q. B. 
(c) 36 & 37 Viet. o. 66, a. 56. 



(d) 36 & 37 Viet. o. 66, s. 58. 

(e) Ord. 36, r. 52. 
(/) Ord. 36, r. 53. 
ig) Ord. 36, r. 54. 
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made bis lepart in a CMue or matter, tlie fmtlier oonsideia- 
tkn of which has not been adjonmed, anj party maj, on 
giving ei^t dajs* notioe of motion, applj to the court to 
adopt and eaiTy into effect the report, or to yarj it, or to 
remit the caoae or matter, or anj part of it, for re-hearing or 
fmrther eonaderation, to the same or anj other referee, (a) 

The fee to be taken bj an official referee is 5/., collected bj 
means of stamps, and if the sitting is not held in London 
additional fees are to be paid. The remonemtion of a special 
referee is, in eadb case, to be determined bj the coort. The 
^Mnmiiit has been fixed at 51. 5f . (h) 

(a) Old. 36, r. 55. I W 1 Aj^ F^. 773. 
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CHAPTER XIV. 



NEW TRIAL. 

If a party to the action thinks there has been a substantial 
wrong or miscarriage of justice at the trial on the grounds 
to be presently stated, he may move for a new trial, or to 
set aside the verdict, finding, or judgment. 

Every motion for a new trial, or to set aside a verdict, 
finding, or judgment is to be made (1) where in a cause or 
matter there has been a trial without a jury (as in all ordi- 
nary Chancery actions) by appeal to the Court of Appeal ; 
and (2) where there has been a trial thereof, or of any issue 
therein, with a jury, the application is to be made to a Divi- 
sional Court of the Queen's Bench Division (a) ; as where 
an action commenced in the Chancery Division has been 
tried by a jury before one of the judges of the Queen's 
Bench Division. 

No judge is to sit on the hearing of any motion for a new 
trial in any cause or matter tried with a jury before him- 
self. Q)) 

The application for a new trial is to be by notice of motion, 
which must state the grounds of the application, and whether 
all or part only of the verdict or finding is complained of ; 
rules nisi for this purpose being now abolished, (c) 

The notice is to be an eight days' notice, and must be 
served, if the trial took place in London or Middlesex, 
within eight days after the trial ; and if the trial was else- 

(a) See Ord. 89, r. 1 ; eb post, I (b) Ord. 39, r. 2. 
tit. " Appeal." | (c) Ord. 39, r. 3. 

L 2 
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where than in London or Middlesex, within EWYeu days after 
the last day of sitting on the Circoits for England and Wales 
during which the trial took place. The times of the vaca- 
tdons are sot to be reckoned in the compntation of the time 
of serving the notice, (a) 

As to the grounds of the motion : a new trial is not to be 
granted on the ground of misdirection, or of the improper 
admission or rejection of eridence, or because the verdict of 
the jury was not taken npon a question which the judge 
at the trial was not asked to leave to them, unless in the 
opinion of the court some substantial wrong or miscar- 
riage baa been thereby occasioned in the trial And if it 
appears that such wrong or miscarriage affects part only of 
the matter in controversy, or some or one only of the parties, 
the court may give final judgment as to part or some one 
only of the parties, and direct a new trial as to the other 
part, or as to the other party or parties. (6) So a new trial 
may be ordered on any question whatever the grounds for 
the uew trial may be, withont interfering with the finding or 
decision npon any other question, (e) 

A new trial is not to be granted by reason of the mling 
of any judge that the stamp npon any document is sufficient, 
or that the document does not require a stamp. (<!} • 

The notice of motion for a new trial may be amended at 
any time by leave of the court or a judge on sach terms as 
may be just, (e) 

Upon an application for a new trial the court may draw all 
inferences of fact not inconsistent with the finding of the 
jury, and if satisfied that it has before it all the materials 
necessary for finally determining the question in dispute, or 

' '' ""' sought, give judgment accordingly, 

materials before it to enable it to 
rect the motion to stand over for 
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farther consideratioii, and direct such issues or questions to 
be tried or determined, or such accounts and inquiries to be 
taken and made, as it may think fit. (a) 

As before stated, where the trial takes place before a judge 
of the Chancery Division, the party dissatisfied with the 
finding or judgment must apply to the Court of Appeal. 

If upon the hearing of an appeal it appears that a new 
trial ought to be had, the Court of Appeal may, if it thinks 
fit, order that the verdict and judgment be set aside and a 
new trial be had. (b) 

Where, in an action commenced in the Chancery Division, 
a judge of that division definitely finds a verdict on the facts 
in the action, and reserves judgment, the party dissatisfied 
with the finding or verdict, whatever may be the ground of 
objection, must appeal therefrom to the Court of Appeal 
within twenty-one days ; as such finding or verdict is equiva- 
lent to an interlocutory order, which can only be appealed 
from within twenty-one days, (c) 

So where an action in the Chancery Division is tried by a 
judge of that division, and definite issues of fact are settled 
at the commencement of the trial, then, whether the judge 
delivers his finding on the facts, and his judgment on the 
whole case on separate days or at one time, his finding of 
fact is an interlocutory order, and must be appealed from 
within twenty-one days. But, if no definite issues of fact 
are settled at the commencement of the trial, the finding of 
fact &s well as the judgment on the whole case may be 
appealed from at any time within a year, (d) 



(a) Ord. 40, r. 10 ; Bawi r, Sim- 
mtms^ 41 L. T. Bep. N. S. 783. 

(b) Ord. 68, p. 5. 

(c) KreM. y. BwrreU, 10 Ch. Div. 
420 ; 48 L. J. 252, Ch. ; 39 L. T. 
Bep. N. S. 461 ; 27 W. B. 234. 



(d) Lowe T. L(ywe, 10 Ch. Div. 
432 ; 48 L. J. 361, Ch. ; 40 L. T. 
Bep. N. S. 236 ; 27 W. B. 309 ; and 
see BolmcM v. Jones^ 12 Ch. IMv. 
553. 
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CHAPTER XV. 



JUDGMENT. 

By the 36 & 37 Vict. c. 66y s. 100, it is enacted that " judg- 
ment " shall include decree. 

A judgment is a sentence or order of the court pronounced 
on hearing and understanding all the points in issue, and 
determining the rights of all the parties to the cause or 
matter, (a) 

A judgment is either interlocutory or final ; interlocutory, 
where the consideration of the particular question to be 
determined is reserved till a future hearing, as where the 
decree directs accounts to be taken or inquiries to be made ; 
final, where, at the hearing of a cause, all the points may be 
disposed of at once on the materials before the court, (h) 

No action or proceeding is open to objection because a 
merely declaratory judgment or order is sought thereby, and 
the court may make binding declarations of right without 
granting consequential relief, (c) 

As to the mode of proceeding when the defendant fails 
to appear in the action, see ante, pp. 52, 53. And. as to 
the steps the defendant may take when the plaintiff neglects 
to deliver a statement of claim when he is bound to do so, 
or to deliver a notice of trial, see ante, pp. 67, 136 ; and as 
to the proceedings by a plaintiff on the defendant making 
default in delivering a defence, see ante, pp. 53, 73. 

In an action for the recoTcry of land, if the defendant 
does not deliyer a defencia within due time, the plaintiff may 



(a) Bon. Fr. 785, 6th ed. I (c) Ord. 25, r. 5; e£ cmte, p. 70. 

(b) Ibid. I 
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enter a judgment that the person whose title is asserted in 
the writ of summons recover possession of the land with his 
costs, (a) And where the claim extends to mesne profits, 
arrears of rent, &c., and the defendant makes default in 
pleading, the plaintiff may enter judgment. But it is only an 
interlocutory judgment, and he must proceed to assess the 
amount he is entitled to by writ of inquiry, or as the court 
or a judge directs. (6) 

As to judgment on a coimter-daim, see ante^ p. 81. 

Any party may, at any stage of the cause or matter, apply 
to the court or a judge for such judgment or order upon 
admissions of fact on the pleadings or otherwise as he may 
be entitled to, without waiting for the determination of any 
other question between the parties, which may be granted 
accordingly, (e) And the plaintiff is entitled to move for 
such judgment although he has delivered a reply to the 
statement of defence and set the action down for trial, (d) 

As to the defendant entering up judgment after discontinu- 
ance by the plaintiff, see amie, p. 98. 

As to judgment on a pleading in lieu of demurrer, or on a 
special case, see antey pp. 100, 102. 

As to judgment by default at the hearing, see cmUy 
pp. 140, 141. 

As before stated (amie, p. 142), at or after the trial of the 
action the judge may direct that judgment be entered for 
either party. But no judgment is to be entered after a trial 
without the order of a court or judge, (e) 

Except where it is by the Procedure Acts or Bules of 
Court provided that judgment may be obtained in some 
other manner, the judgment of the court is to be obtained 
by motion for judgment. (/) 



(a) Ord. 27, r. 7 ; and see hereon, 
a/nte, p. 53. 

(&) Ord. 27. r. 8; and see rr. 
4 and 5. 

(c) Ord. 32, r. 6. 



(d) Broum V. Pearson, 21 Cli.Diy. 
716 ; 46 L. T. Eep. N. S. 411 ; 30 
W. B. 436. 

(e) Ord. 36, r. 39. 
CO Ord. 40, r. 1. 



152 Judgment. 

Where at the truJ the judge or referee abstaixis from 
directmg any jadgment to be entered the phuntiff may 8et 
down a motion for judgment ; and if he does not do so and 
giye notice thereof to the other parties within ten days after 
the trial, any defendant may set down a motion for judgment 
and give notice thereof to the other parties, (a) It is not 
usual, howeyer, for a judge of the Chancery Division to 
abstain from ordering judgment to be entered. 

Where, at or after a trial by a judge, he has directed that 
judgment be entered, any party may apply to set aside such 
judgment, and to enter any other judgment, on the ground 
that, upon the finding as entered, the judgment so directed 
is wrong. (6) 

The application to so set aside the judgment must be made 
to the Court of Appeal ; but if it is coupled with a motion for 
a new trial, where there has been a trial with a jury, the 
application must be to a divisional court, (c) 

As stated ante^ p. 144, a referee has now the same power 
to direct that judgment be entered for any or either party as 
a judge of the High Court, (d) And where at a trial by a 
referee he has directed that the judgment be entered, any 
party may move to set it aside and to enter any other judg- 
ment on the ground that upon the finding as entered the 
judgment is wrong, (e) 

Where issues or questions of fact have been ordered to be 
tried or determined in any manner, the plaintiff may set 
down a motion for judgment as soon as they have been 
determined ; and if he does not do so and give notice thereof 
to the other parties within ten days after this right arose, the 
defendant may set down a motion for judgment, and give 
notice thereof to the other parties. (/) 

Where issues or questions of fact are so ordered to be 
tried or determined, and some only of them have been tried 



(a) Ord. 40, r. 2. 
(6) Ord. 40, r. 4. 
(e) Ord. 40, x. & 



(d) Ord. 36, r. 50. 

(e) Ord. 40, r. 6. 
(/) Ord. 40, r. 7. 
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or determined, any party who considers that the result of 
snch trial or determination renders the trial or determination 
of the others unnecessary, or desirable that the trial or deter- 
mination thereof should be postponed, may apply to the court 
or a judge for leave to set down a motion for judgment with* 
out waiting for such trial or determination ; and such leaye 
may be given, if it appears expedient, and terms may be 
imposed, and 'directions also given, for postponing the trial 
of the other issues of fact, (a) 

There must be two clear days between the service of a 
notice of motion and the day named for hearing, unless the 
court or a judge gives special leave to the contrary. (5) 

Where leave to serve short notice of motion is asked for, 
this must be clearly stated to the court; and the notice 
served in accordance with leave given must also distinctly 
state that &ict. (c) 

No motion for judgment can be set down after the expira- 
tion of one year from the time when the party seeking to aet 
down the same first became entitled to do so, without leave 
of the court or a judge, (d) 

Upon a motion for judgment the court may draw all 
inferences of fact not inconsistent with the finding of the 
jury, and if it has all the materials before it, give judg- 
ment finaUy determining the questions in dispute, or any 
of them, or for awarding any relief sought ; or, if it has not 
sufficient materials before it to enable it to give judgment, 
direct the motion to stand over for further consideration, and 
direct such issues or questions to be tried or determined, or 
such accounts and inquiries to be taken and made as are 
necessary, (e) 

When the court has pronounced judgment or made an 



(a) Ord. 40, r. 8. 

(b) Ord. 52, r. 5. 

(c) Dawson v. Beeson, 22 Ch. 
Diy. 505; 31 W. B. 537; 48 



L. T. Bep. N. S. 407; 52 L. J. 
568, Ch. 

(d) Ord. 40, r. 9. 

(e) Ord. 40, r. 10. 
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order, which is nsuallj done yerbally in open court, it 
mnst he formallj drawn up. 

Notes of the judgment or order are, in the Chancery 
Division, taken down hy the registrar sitting in court, and 
the different counsel engaged in the cause or matter also 
indorse their briefs with a short note of the effect of the 
judgment or order, and from these notes and such docu- 
ments as are necessary the draft judgment or order is 
prepared. 

The judgment or order must be first bespoken at the 
registrar's office. For this purpose the party bespeaking the 
same (that is, the solicitor havings the carriage of the judg- 
ment or order) must, within seven days after it is pronounced 
or finally disposed of by the court or judge, leave with the 
registrar his counsel's brief, and such other documents as 
may be required by the registrar to enable him to draw up 
the same. And if these steps are not taken within the above 
time the registrar may decline to draw up the judgment or 
order without leave of the court or judge, (a) 

The solicitor then calls at the registrar's office for the 
draft judgment or order, which is handed to him together 
with a .written appointment of a time for settling the same, 
if it requires to be settled by the registrar in the presence 
of the parties ; and a notice of this appointment must be 
served on the opposite party by leaving it at his address for 
service, or by transmitting it to him by post, one clear day at 
least before the time so fixed. The original appointment is 
usually indorsed with the fact of service and signed by the 
person effecting it, and delivered to the registrar to satisfy 
him that service of notice of the appointment was duly 
effected. (&) 

The parties attend on the day fixed with the necessary 
papers, and the draft is settled, and the registrar names a 
time in the presence of the parties, or delivers out a written 



(a) Ord. 62, rr. 4, 5, 6. 



(b) Ord. 62, rr. 7-10 ; 1 Alph. Pr. 
474, 475. 
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appointment of a time for passing the judgment or order, 
and in the latter case notice of this appointment must be 
served on the opposite party, as in the case of the notice to 
settle the draft judgment or order, (a) 

The judgment or order must next be entered by the enter- 
ing clerk, for which purpose the party must leave with him a- 
copy of the pleadings in the action (other than petitions 
and summonses), which must be printed, except so far as the 
originals are permitted to be written, (h) 

If a party fails to attend the appointment for settling or 
passing the judgment or order, or neglects to produce his- 
briefs and such other documents as the registrar may require, 
the draft may be settled or the judgment or order may be 
passed, notwithstanding such default or neglect, or th& 
registrar may require the matter to be mentioned to the 
court or judge, (c) 

The registrar may adjourn any appointment for settling 
the draft or passinc^ the iudfinoient or order to such time as 
he thinks fitfand the pariies^^tending the appointment are 
bound to attend the adjournment without further notice, (d) 

So the registrar has power, in any case in which he may 
think it expedient to do so, to settle and pass the judgment 
or order, without making any appointment for either pur- 
pose, and without notice to any party, (e) 

If, after the registrar has drawn the draft judgment or 
order, the parties cannot agree with each other, or with him, 
as to what the judgment or order was intended to be, the 
party or parties dissatisfied may, at his peril as to costs, 
apply to the court by motion on notice to have the minutes 
varied, or obtain leave to put the cause again in the paper 
in order that it may be what is termed '' spoken to on the 
minutes." All applications to vary a judgment or order 
must be made to the judge who pronounced it. (/) 



(a) Ord. 62, r. 11 ; Ord. 41, r. 1 ; 
and see farther, mles 2, 4, 5. 

(b) Ord. 41, r. 1 ; Ord. 62, r. 2. 

(c) Ord. 62, r. 12. 



(d) Ord. 62, r. 13. 

(e) Ord. 62, r. 14, 

if) See 1 Alph. Pr. 475. 
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If the plaintifiE's solicitor, having the carriage of a judg- 
ment or order, unduly delay the prosecution of it, some other 
party to the cause or matter may apply to the court or judge 
to require such solicitor to explain the delay, and in default 
that the conduct of the suit may be given to some other 
party, or to the official solicitor, (a) 

A judgment will now generally take effect from the time 
it is pronounced, for it is provided that where a judgment is 
pronounced in court the entry of the judgment is to be dated 
as of the day on which sudi judgment is pronounced, unless 
the court or judge otherwise order, and the judgment la to 
take effect from that date ; but by special leave of the court 
or a judge a judgment may be ante-dated or post-dated. 
And in all other cases the entry wiH be dated as of the 
day on which the requisite documents are left with the 
officer for the purpose of entry, and the judgment take 
effect from that date, (h) But an order made on an 
interlocutory application takes effect from its date unless 
otherwise directed by the court or a judge, (c) 

And every judgment or order requiring any person to do an 
act thereby ordered must state the time, or time after service 
thereof, within which the act is to be done, and upon the copy 
of the judgment or order which is to be served upon the 
person required .to obey it there must be indorsed a memo- 
randum that if such person neglects to obey the judgment or 
order he will be liable to process of execution for the purpose 
of compelling obedience thereto, (d) See also post, p. 159. 

Clerical mistakes in judgments or orders, or errors arising 
therein from any accidental slip or omission, may at any time 
be corrected by the court or a judge on motion or summons 
without an appeal, (e) 



(a) See Ord. 33, p. 9 ; Vcmderwell 
V. Vcmderwell, 1 L. T. Eep. N. S. 
266 ; and as to a judgment direct- 
ing aooonnts and inqniries see post, 
" FrooeedingB in Chambers/' 

(b) Ord. 41, rr. 3, 4; see also 



Re Bisca Coal Compawy, 8 Jnr. K. S. 
900. 

(c) Ord. 52,. r. 13 ; and see 
post, p. 174. 

(d) Ord. 41, r. 5. 

(e) Ord. 28, r. 11. 
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Enrolment of a judgment or order is no longer necessary, (a) 
Nor is an order necessary to enter a judgment twunc pro tune ; a 
written memorandnm countersigned by a Chancery registrar, 
and bearing tbe proper fee stamp, is left by the solicitor for 
this purpose with the clerk of entries, (h) 

We have shown (afdej pp. 20, 21), in certain cases, chiefly 
for administration purposes, a party may sue or be sued^ 
as representing a class, without making the other persons 
interested parties to the action; but the persons who, 
according to the former practice, would haTB been necessary 
parties to the suit are, if so ordered by the court or a judge, 
to be served with notice of the judgment or order, and are 
then bound thereby ; and the parties so served are at liberty 
to attend the proceedings under the judgment or order, and 
may apply to the court or judge to discharge, vary, or add 
to such judgment or order, (c) 

Notice of a judgment or order on an infant or person of 
unsound mind not so found by inquisition must be served in 
the same manner as a writ of summons in an action, (d) 

A judgment by default may be set aside by the court or a 
judge upon such terms as to costs or otherwise as such court 
or judge may think fit. (e) And, as before shown, where a 
judge at or after the trial directs judgment to be entered, any 
party may apply to the Court of Appeal to set such judgment 
aside, and to enter any other judgment. (/) 

Where a person who has obtained any judgment or order 
upon condition does not perform or comply with such condi- 
tion, he is to be considered to have waived or abandoned such 
judgment or order so fax as it is beneficial to himself, and any 
other person interested in the matter may, on breach or non- 
performance of the condition, take such proceedings as the 
judgment or order may warrant, or such proceedings as 



(o) Ord. 61, r. 8. 

(5) Ord. 52, r. 15. 

(c) See Ord. 16, rr. 32-40. 

(d) Ord. 16, r. 44. 



(e) See Ord. 27, r. 15 j Ord. 36, 
r. 33 ; and see Jaqtues v. Harrison, 
32 W. R. 476 ; 12 Q. B. Div. 165. 

(/) Ord. 40, rr. 4, 6. 
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might have been taken if no such judgment or order had 
been made, unless the court or a judge otherwise directs, (a) 
If final judgment is pronounced in an action to which an 
infant is a party, he is, if a plaintiff, as much bound bj the 
judgment as a person of full age, and can only dispute it on 
the same grounds as an adult might dispute it, such as fraud, 
collusion, or error. Formerly, if the decree directed real 
estate of an infant to be sold or conveyed, the execution of the 
decree was necessarily deferred until he came of age ; and in 
such cases it was the practice to insert in the decree a clatise 
giving the infant a day to show cause against it within a time 
fixed after he came of age. (h) The court is now, however, 
by the 13 & 14 Vict. c. 60, ss. 29, 30, enabled to deal with 
the real estate of infants, and the only case in which it 
appears necessary to insert in a judgment against an infant 
defendant a clause giving him six months after he comes of 
age to show cause against it, is in the case of a foreclosure 
action, (c) When the infant has a day so given the plaintifPs 
solicitor must, upon the infant's coming of age, issue and 
serve upon him a subpoena to show cause. If he does not 
appear to the subpoena within the time limited, the judgment 
will be made absolute upon an ex parte motion supported by 
evidence of the infant having attained twenty-one, of service 
of the subpoena, and of the registrar's certificate of no cause 
shown, (d) 



(a) Ord. 42, r. 2. 

(6) 1 Dan. Pr. 177 et seq., 
6th ed. ; Dan. Forms, pp. 51-53, 
8rd ed. 

(c) Chray v. Bell, 46 L. T. Bep. 
N. S. 521 ; 30 W. E. 606; Price v. 



Carver, 3 My. & Or. 157; MeUor 
V. Porter, 25 Ch. Div. 158; 50 
L. T. Bep. N. S. 49; 53 L. J. 
178, Ch. 

(d) 1 Dan. Forms, pp. 51 et eeg., 
Srded. 
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CHAPTER XVI. 



THE ENFOECEMENT OP JUDGMENTS. 

A JUDGMENT or order of the court or a judge is enforced 
by writ of execution, (a) 

The term " writ of execution " is to include writs of fieri 
fcbdas^ capias, elegit, sequestration and attachment, and all 
subsequent writs that may issue for giving effect thereto. 
And the term " issuing execution against any party " means 
the issuing of any such process against his person or property 
as, under the Eules of Court, are applicable to the case, (b) 

Where a judgment or order directs the payment of money, 
or the delivery up or transfer of property, real or personal, 
it is not necessary to make any demand thereof, but the 
person so directed is bound to obey the judgment or order 
upon being duly served with the same without demand, (c) 

An order may be enforced not only by or against the 
parties to the action, but also by or against a person not a 
party, in whose favour, or against whom, an order is made, 
by the same process as if he were a party to the action, (d) 

In certain cases leave of the court or a judge is necessary 
before execution can issue on a judgment, (e) 

Thus, where a judgment is given in favour of any party 
subject to or upon the fulfdment of any condition or con- 
tingency, such party cannot, on its fulfilment, issue execution 
without leave, and the court or judge, upon application made 
and upon proof of the fulfilment of the condition or con- 



(a) See Ord. 42, rr. 3-7, 24. 

(b) Oid.42, r. 8. 

(c) Ord. 42, r. 1. 



(d) Ord. 42, r. 26. 

(e) Ord. '42, rr. 9, 10 ; Ord. 43, 
r. 7 ; Ord. 44, r. 2. 
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tmgeiu^ and demand made npon the party against whom he 
is entitled to relief, maj either grant snch leave, or direct 
that any issue or question necessary for the determination of 
the lights of the parties be tried, (a) 

And if a party who has obtained a judgment or order 
against a firm claims to be entitled to issue execution against 
any other person as being a member of the firm, he should 
apply to the court or judge for leave to do so, as will be 
shown more fuUy hereafter, (h) 

And, unless by leave of the court or a judge, no seques- 
tration to enforce payment of costs can issue, (c) So, no 
writ of attachment can be issued without leave of the court 
or a judge, to be applied for on notice given to the party 
against whom such attachment is asked for. (d) But the 
order, if made, is absolute in the first instance, as a rule »wi 
for this purpose is abolished, (e) 

And although, as between the orighial parties to the judg- 
ment or order, execution may issue at any time within six 
years from the recovery of the judgment or the date of the 
order ; yet after this period, or if any change has taken place 
by death or otherwise in the parties entitled or liable to 
execution ; or where a husband is entitled or liable to execu- 
tion upon a judgment or order for or against a wife; or 
where a party is entitled to execution upon a judgment of 
assets inftfiuro; or where a party is entitled to execution 
against any of the shareholders of a joint-stock company 
upon a judgment recorded against such company, or against 
a public officer or other person representing such company, 
the party alleging himself to be entitled to execution may 
apply to the court or a judge for leave to issue execution, 
which may be granted accordingly, or an order may be made 
that any issue or question necessary for the determination of 



(a) Ord. 42, r. 9. 
(5) Ord. 42, r. 10. 
(c) Ord. 43, p. 7. 



(d) Ord.44,r. 2;aiid8eel%0fiuu 
▼. PaWn, 21 Ch. Div. 361; 30 
W. E. 716. 

(e) Ord. 62, r. 2. 
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the riglits of tlie parties be tried; and in either case the 
court or judge may impose such terms as to costs or other- 
wise as may be just, (a) 

A writ of execution must issue from the Central Office in 
London, unless the action proceeds in a district registry, in 
which case the writ of execution issues from the district 
registry, unless the court or a judge otherwise orders. (6) 

Before a writ of execution is issued the judgment or order 
upon which the writ of execution is to issue, or an office copy 
of it, showing the date of entry, must be produced to the 
proper officer, who must be satisfied that the time has elapsed 
to entitle the judgment creditor to execution, (c) And a 
prsBcipe, containing the title of the action, the reference to 
the record, the date of the judgment, <&c., and the name of 
the execution debtor, must be signed by or on behalf of the 
soUcitor of the party issuing it, or by such party, if he acts 
in person, which must then be filed, (d) 

A writ of execution must bear date of the day on which it 
is issued; and be indorsed with the name and place of abode 
or business of the solicitor issuing it, and if he be agent only, 
also with name and place of abode of the principal solicitor ; 
and if the writ is issued by a party in person, it must be 
indorsed to that effect, and giving the city, town, or parish, 
and the name of the hamlet or street, and the number of the 
house of mich party-B residence, if there be any such, (e) 

And where the writ is for the recovery of money, it must 
be indorsed with a direction to the sheriff or other officer or 
person to whom it is directed, to levy the money due and 
payable under the judgment or order, stating the amount, 
and interest thereon, if sought to be recovered, at 4A. per 
cent, per annum, from the time the judgment or order was 
entered or made, or at such rate as the parties agreed on, if 
more than 4A, per cent, interest was specified. (/) 



(a) Ord. 42, rr. 22, 23. 

(&) Ord. 35, rr. 4, 5 ; Ord. 61. 

(c) Ord. 42, r. 11. 



(d) Ord. 42, r. 12. 
(6) Ord. 42, rr. 13, 14. 
(/) Ord. 42, r. 16. 



HL 
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The amoTiiit of poundage, fees, and expenses of tlie exe- 
cution over and above the smn recoTered maj be levied, (a) 

A writ of execution will, if unexecuted, remain in force 
for one year onlj from its issue, unless renewed; but it may, 
at any time before its expiration, by leave of the court or a 
judge, be renewed by the party issuing it for one year from 
the date of such renewal, and so on from time to time during 
the continuance of the renewed writ, either by being marked 
with the seal of the court bearing the date of renewal, or by 
such party giving a written notice of renewal to the sheriff, 
signed by the party or his solicitor, and bearing the seal of 
the court. The writ of execution so renewed has effect and 
is entitled to priority according to the time of the original 
delivery thereof. Production of the writ or notice properly 
sealed is sufficient evidence of its renewal, (h) 

Where a judgment or order is against a firm, execution may 
issue (1) against the partnership property; or (2) against 
any person who has appeared in his own name, or admits by 
the pleadings that he is, or has been adjudged to be, a 
partner ; or (3) against any person served as a partner with 
the writ of summons, and who failed to appear. If the 
judgment creditor claims to be entitled to issue execution 
against any other person as being a member of the firm, he 
should apply to the court or a judge for leave to do so ; and 
the court or a judge may grant such leave if the liability be 
not disputed, or, if the liability be disputed, order that such 
liability be tried and determined in the manner in which any 
issue in an action may be tried and determined, (c) 

A judgment or order for the recovery or payment of a sum 
of money and costs may be enforced by one or separate writs 
of execution, but the second writ must only be for the costs, 
and issued not less than eight days after the first writ, (d) 

A judgment or order for the payment of money or costs 



(a) Ord. 42, r. 15. 
{h) Ord. 42, rr. 20, 21. 



(c) Ord. 42, r. 10 ; and see Ord. 
12, r. 15. 

(d) Ord. 42, r. 18. 
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may be enforced by one or more writs of fieri facioB^ or one 
or more writs of elegit, but if the judgment or order is for 
payment within a period therein mentioned, no writ of exe- 
cution can issue until after the expiration of such period ; 
and the court or a judge may stay execution until such time 
as may be thought iit. (a) 

No svhpoena, however, for the payment of costs, and unless 
by leave of the court or a judge, no sequestration to enforce 
jsuch payment, can be issued, (h) ^ 

A judgment for the payment of money into court may be 
enforced by writ of sequestration, or by writ of attachment, 
where attachment is authorised by law. (c) 

A judgment for the recovery or for the delivery of the 
possession of land may be enforced by writ of possession, (d) 
A judgment for foreclosure absolute is not a judgment for 
the recovery of possession of land within the meaning of 
this rule, (e) 

A judgment for the recovery of any property other than 
land or money may be enforced by (1) writ of delivery, (2) by 
writ of attachment, and (3) by writ of sequestration. (/) 

Where a writ of delivery is sought to enforce a judgment or 
order for the recovery of property other than land or money, 
execution may be ordered to issue for the recovery of the 
property without giving the defendant the option of retain- 
ing the property upon paying its assessed value. The 
plaintiff may, however, at his option, have execution for the 
assessed value, (g) 

Wilful disobedience of a judgment or order by a corpora- 
tion may, by leave of the court or a judge, be enforced by 
sequestration or attachment, (h) 

A judgment requiring any person to do any act other than 



(a) Ord. 42, r. 17. 
(6) Ord. 43, r. 7. 

(c) Ord. 42, r. 4. 

(d) Ord. 42, r. 6 ; Ord. 47. 

(e) WoodY.WTieater, 22 Ch.B'iY, 



281 ; 52 L. J. 144, Ch. ; 47 L. T. 
Eep. N. S. 440 ; 31 W. E. 117. 

(/) Ord.42, r. 6. 

ig) Ord. 48, r. 1. 

{h) Ord. 42, p. 31. 
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tlie payment of money, or to abstain from doing anything, 
may be enforced by writ of attachment, or by committal, (a) 

As before stated, no writ of attachment can issue without 
leave of the court or a judge to be obtained on notice of 
motion (see ante, p. 160). The notice of motion must state 
generally the grounds of the application, and, if supported 
by affidavit, a copy thereof must be served with the notice 
of motion. (6) Under this writ the disobedient party is- 
arrested by the sheriff's officer ; after which he is brought 
before the court to answer his contempt, and he may be 
committed to prison until he clears his contempt, (c) 

A party who has obtained a judgment or order, not being 
a judgment for the payment of money or costs, or for the 
recovery of land, may issue execution in fourteen days, un- 
less the court or a judge orders execution to issue at an 
earlier or later date, with or without terms, (d) 

Writs of execution may be issued in the same order as 
heretofore (e) ; and writs of fieri facias and elegit are to have 
the same force and effect (except as stated infra) ^ and to be 
executed in the same manner, as the like writs heretofore 
had, or were executed. (/) 

A writ .of fi/eri facias authorises the sheriff to seize the 
goods and chattels of the judgment debtor, and if necessary 
to sell them, the sale to be by public auction if the execution 
exceeds 201, By virtue of a writ of elegit the sheriff sum- 
mons a jury, who appraise or value the debtor's lands and 
tenements, after which the lands and tenements are delivered 
to the execution creditor, (g) The goods of a debtor can 
no longer be taken in execution under an elegit (K) 

As to obtaining an order for the sale of the lands delivered 
in execution, see 27 & 28 Vict. c. 112, s. 4. 



(a) Ord. 42, r. 7. 

(b) See Ord. 52, r. 4 ; lA^hfiM 
V. JoneSf 25 Ch. Div. 65. 

(c) See farther, 1 Alph. Pr. 361, 
&c. ; Ayck. Pr. 64, &o. ; Ord. 52, r. 11. 

(d) Ord. 42, r. 19. 



(e) Ord. 42, r. 29. 

(/) Ord. 43, r. 1. 

(g) 1 Alph. Pr. 348^52 ; 13 Edw. 
1, 0. 18 ; 46 & 47 Viet. o. 52, r. 145. 

(h) 46 & 47 Viot. o. 52, ss. 146, 
169, and Bohed. 5. 
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If a mandamusy mandatory order, injunction, or judgment 
for the specific performance of a contract be not complied 
Tnth, the court or a judge, besides or instead of proceedings 
against the disobedient party for contempt, may direct that 
the act required to be done may, so far as is practicable, be 
done by the party by whom the judgment or order has 
been obtained, or by some other person' appointed by the 
<50urt or a judge at the cost of the disobedient party, and 
upon the act being done, and the expenses incurred as- 
certained, execution may be ordered to issue for that amoimt 
and costs, (a) 

We have already stated in what events a writ of seques- 
tration may issue, and it is further provided that where a 
person is by a judgment or order directed to pay money into 
court, or to do any other act in a limited time, and after 
service of such judgment or order refuses or neglects to obey 
the same, the person prosecuting the judgment or order is, 
at the expiration of the time limited for the performance 
thereof, entitled, without any further order, to issue a writ 
•of sequestration against the estate and effects of such dis- 
obedient person. (6) But, as before shown, no sequestration 
to enforce payment of costs can be issued without leave of 
the court or a judge, (c) 

The writ is issued in the mode pointed out, antSy p. 161 ; 
and in addition to the requisites there specified, evidence 
must be produced showing the service of the judgment or 
order and disobedience thereof, if leave is necessary before 
the writ issues, and the order giving such leave Inust also 
be produced to the proper officer. The writ, when issued, is 
delivered to the sequestrators, who execute the writ by taking 
the goods and chattels in the possession of the disobedient 
person and such things as pass by delivery, and by receiving 
the rents and profits of his lands. The proceeds are paid 
into court, and the person issuing the sequestration applies 

(a) Ord. 42, p. 30. I (c) Ord. 43, r. 7. 

(&) Ord. 43, r. 6. | 
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to have the proceeds applied in satisfactioii of his demand. 
When the disobedient party has cleared his contempt he maj 
apply to the court or a judge tot an order to discharge the 
writ, (a) 

A discovery may be sought in aid of execution ; hitherto 
such discovery has only been resorted to in aid of attachment 
of debts owing to a judgment debtor. It is provided that, 
where a judgment or order is for the recovery or payment of 
money, the party entitled to enforce it may apply to the 
court or a judge for an order that the debtor liable under 
the judgment or order, or in case of a corporation, that any 
officer thereof, be orally examined, as to whether any and 
what debts are owing to the debtor, and whether the debtor 
has any and what other property or means of satisfying the 
judgment or order, before a judge, or an officer of the court ; 
and an order may be made for the attendance and examina- 
tion of such debtor, or of any other person, and for the 
production of any books or documents, (h) 

Ard in caae of a judgment or order other than for the 
recovery or payment of money, if any difficulty arises as to 
its execution or enforcement, any party interested may apply 
to the court or a judge for an order for the attendance and 
examination of any party or otherwise as may be just. The 
costs of these applications, and proceedings incidental thereto, 
are in the discretion of the court or judge, or in that of the 
officer, if so directed by the court or a judge, (c) 

The court or a judge may, either before or after any oral 
examination of the debtor liable under a judgment or order 
for payment of money, upon the ex parte application of the 
person who has obtarned the judgment or order, supported by 
an affidavit of himself or his solicitor stating that judgment 
has been recovered, or the order made, and that it is still 
unsatisfied, and to what amount, and that some other person 
is indebted to such debtor, and is within the jurisdiction, 

(a) 1 Alph. Pr. 353-356. I (c) Ord. 42, rr. 33, 34. 

(6) Ord. 42, r, 32. | 
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order that all debts owing or accruing from such third person 
(called the garnishee) to such debtor be attached to answer 
the judgment or order ; and it may also be ordered that the 
garnishee appear before the court or a judge, or officer of the 
court, to show cause why he should not pay to the person 
who has obtained the judgment or order the debt due from 
him to such debtor, or so much aa may be sufficient to satisfy 
the judgment or order, (a) 

As a general rule all existmg debts due to the judgment 
debtor, legal or equitable, though the time of payment 
has not arrived, may be attached; but not imliquidated 
damages, (li) 

The expression " debts accruing " in the above rule, means 
debitum in prceaenii solvendum in futuro. Therefore, where a 
judgment debtor was entitled for his life to the income 
arising from a fund vested in trustees payable half-yearly, 
and on an application made to attach the debtor's share of 
the income in the hands of the trustees it appeared that the 
last half-yearly payment had been made, and there was no 
money, proceeds of the trust property, in the hands of the 
trustees, it was held by the Court of Appeal that there was 
no debt "owing or accruing" at the time the order was 
applied for which could be attached ; and that the only way 
of reaching the income was to apply for a receiver, (c) 

By the 33 & 34 Vict. c. 30, no order for the attachment of 
the wages of any servant, labourer, or workman can be 
made by any court of record or inferior court. 

A secretary and accountant to a harbour tramways com- 
pany, at a salary of 200Z. a year, is not a servant within the 
meaning of this Act. {d) 



{a) Ord. 45, r. 1. 

(b) 1 Alph. Pr. 357. 

(c) Welib V. Stenton and others. 
Garnishees, 11 Q. B. Diy. 518 ; 52 
L. J. 584, Q. B.; 49 L. T. Bep. N. S. 
432, 0. A. ; see also Westhead v. 



BUey, 25 Ch. Div. 413 ; 32 W. E. 
273. 

(d) Gordon v. Jervnings ; Cardiff, 
ifc. Harbour Trarmjoa>y8 CompamAf, 
Garnishees, 9 Q. B. Div. 45; 46 
L. T. Eep. N. S. 534 ; 51 L. J. 417, 
Q. B. ; 30 W. E. 704. 
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And where a judgment debtor had become absolutely 
entitled under 11 & 12 Yict c 14, s. 2, to a superannuation 
pension, payable quarterly by the garnishee, in respect of 
twenty years' serrice as a poHee constable, it was held that 
this pension was not protected by the 33 & 34 Yict. c. 30. 
Further, that to the extent of the payment or instalment 
which was due to the judgment debtor from the garnishee 
at the date the summons was issued, such payment or instal- 
ment was subject to attachment, (a) 

It seems also that the 33 & 34 Yict. c 30, applies only to 
inferior courts, (h) 

Service of the attachment order, or notice thereof to the 
garnishee, in such manner as the court or judge directs, 
binds the debts in the garnishee's hands, (e) 

If the garnishee does not forthwith pay into court the 
debt due from him to the debtor liable under the judg- 
ment or order, or an amount equal to the judgment or order, 
or dispute the debt, or appear upon summons, the court or a 
judge may order execution to issue against him without any 
previous writ or process. But if the garnishee disputes his 
liability, the court or judge may order any issue or question 
necessary for determining his liability to be tried or deter- 
mined in any manner in which any issue or question in an 
action may be tried or determined, (d) 

If the garnishee suggests that the debt sought to be 
attached belongs to some third person, or that any third 
person has a lien or charge upon it, the court or a judge may 
order such third person to appear and state the nature and 
particulars of his claim upon such debt. And after hearing 
him and any other person ordered to appear, or if such third 
person does not appear when ordered, execution may be 
ordered to issue to levy the amount due from the garnishee, 



(a) Be Ha/yson ; Booth v. Trail and 
othert, Ma/yor, ^c, of Sv/nderlatid, 
GarniBhee, 12 Q. B. Div. 8 ; 49 L. T. 
Bep. N. S. 471 ; 58 L. J. 24, Q. B. 



(h) J&id., per Stephen, J. 
(e) Ord. 45, r. 2. 
(d) Ord. 45, rr. 3, 4. 
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•or any issue or question maj be ordered to be tried, and the 
claim of such third person may be barred, or such other 
order may be made upon such terms with respect to the lien 
or charge (if any) of such third person, and as to costs, as 
the court or a judge may think just, (a) 

P&.yment by, or execution levied upon, the garnishee under 
any such proceeding as above detailed, is a valid discharge 
to him. as against the debtor liable under the judgment or 
order, to the amount paid or levied, even though such pro- 
ceeding may be set aside, or the judgment or order 
reversed. (5) 

Another mode of proceeding that may be taken by a judg- 
ment creditor on his judgment is by way of charging order. 
For this purpose he may apply to the court or a judge for 
an order that any G-overnment stock, funds, or annuities, or 
any stock or shares in any public company in England, 
standing in the name of the debtor in his own right or in 
the name of any other person in trust for him in possession 
or reversion, vested or contingent, may be charged with the 
payment of the judgment debt and interest thereon. The 
order is made in the first instance ex parte without notice to 
the judgment debtor, and is an order to show cause, but 
restrains the transfer of the stock, &c. Unless, however, the 
judgment debtor shows cause to the contrary, the order will, 
on proof of notice thereof to the judgment debtor or his 
attorney or agent, be made absolute; and it then entitles 
the judgment creditor to the same remedies as if the charge 
had been made in his favour by the judgment debtor. The 
•charge cannot be enforced until after the expiration of six 
calendar months from the date of the order, (c) 



(a) Ord. 45, rr. 5, 6. 

% Ord. 45, p. 7. 

(e) See 1 & 2 Yiot. o. 110, as. 
14, 15; 3 & 4 Yiot. o. 82, a. 1; 
Ord. 46, p. 1. 

A f nnd in court may be restrained 



and formerly a writ of distringas 
might have been issued to prevent 
the transfer of stock, but this writ 
is now, by Bnles of Conrt of 1883, 
abolished, and a proceeding by 
affidavit and notice snbstitnted: 



from paymect oat by stop-order; | (see Ord. 41, r. 2 e^ seq.) 
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We haye now traced the course of an action in the- 
Chancery Division of tbe Higli Court, from the issue of 
the writ of summons to the execution of the judgment, in 
the order in which such proceedings usually occur, omitting, 
for convenience, the general rules as to costs, which will be 
treated of in a subsequent chapter. There are also many 
interlocutory applications made in the course of an action 
which must be considered. The judgment, too, in an action 
in the Chancery Division is, from the nature of the actions 
tried there, seldom final in the first instance, but directs 
accounts to be taken or inquiries to be made, which are 
usually taken and made before one of the chief derka 
attached to the judges of the Chancery Division, or before 
a district registrar, or before a referee or other officer of the 
court. 

These proceedings we will next proceed to consider in their 
order. 
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CHAPTER XVII. 



INTEELOCTJTOEY APPLICATIONS, &c. 

As stated ante, p. 60, interlocutory applications are made to 
the court by motion or petition, and to a judge at chambers, 
by summons. We will now treat of these applications. 



- SECTION I. 
MOTIONS. 

When no long statement is required in addition to the- 
pleadings in an action to indicate the point to be decided, the 
application for the order required should be made to the 
court by motion, (a) This rule is, however, not always a. 
competent guide in determining whether, in any particular 
case, proceeding by motion will be proper ; the practitioner 
must trust to his experience alone, (h) 

Motions may be divided into two kinds: (1) Special 
motions ; and (2) motions of course. 

No motion for a rule nisi or order to show cause can now 
be made in any action, (c) 

Special motions must be made to the court and be sup- 
ported by evidence, and it is in the discretion of the court 
either to grant or refuse the application. Special motions 
are also divided into two classes, those which are made 
ex parte and those which require notice to be given to the 
parties against whom they are made. A motion is ordinarily 
only allowed to be made ex parte where the rules of court so- 
provide, or the court is satisfied that the delay caused by 



' (a) Dan. Pr. 1542, 6th edit. ; 
WU. Pet. 2 ; Ord. 52, r. 1. 



(6) Hunt. Suit, 121, 2nd ed. ;. 
WiU. Pet. 2. 
(c) Ord. 52, r. 2. 
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prooeeding in the oidinaiy way would or might cause irre- 
parable or serioiis mischief, as where it is for an injunction 
to restrain a threatened injury. And the order may be made 
on such terms as to costs and subject to such undertaking, 
if any, as the court may think just. Motions on notice can 
only be made on the days aj^inted for motions ; an ex parte 
motion, howerer, is not limited to the ordinary motion days, 
but may be made any day in or out of term, (a) 

There must, unless the court or a judge giro special leave 
to the contrary, be at least two dear days between the service 
of a notice of motion and the day named in the notice for 
hearing the motion, (b) This notice may, by leave of the 
court or a judge, to be obtained ex patier-he served upon the 
defendant at the same time as the writ of summons is served, 
or after service of the writ and before the expiration of the 
time limited for appearance, (c) 

The notice should state the day on which, and the judge 
before whom, the motion is to be made, (d) 11 on the hear- 
ing of a motion the court or judge is of opinion that any 
other person to whom notice has not been given ought to have 
notice, such court or judge may dismiss the motion, or adjourn 
it iQ order that notice may be given upon such terms, if any, 
as may be imposed, (e) 

If the defendant, after being served with a writ of 
summons, makes default in appearance, the plaintiff may, 
without special leave, still serve the notice of motion upon 
the defendant. (/) All notices in respect of which personal 
service is not required are sufficiently served if left within 
the prescribed hours (see ante, p. 63) at the address for 
service of the person to be served, and with any person 
resident at or belonging to such place, (g) 

Where no appearance has been entered for a party, or 



(a) See Dan. Fr. 1546, et seq., 
£th edit ; Ord. 52, r. 3. 
(h) Ord. 52, r. 5. 
ic) Ord. 52, r. 9. 



(d) 1 Alph. Pr. 548. 

(e) Ord. 52, r. 6. 
(/) Ord. 52, r. 8. 
(g) Ord. 67, r. 2. 
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where' a party or his solicitor has omitted to give an address 
for service, all notices in respect of which personal service is 
not requisite may be served by filing them with the proper 
officer, (a) 

Where personal service of the notice is required the 
service is to be effected as nearly as may be in the manner 
prescribed for personal service of a vmt of summons, (&) as to 
which see cmte, p. 41 ; but if it is made to appear to the 
court or judge that prompt personal service cannot be effected, 
the court or a judge may make such order for substituted or 
other service, or for the substitution of notice for service 
by letter, public advertisement, or otherwise, as may be 
just, (c) 

Where a party, after having sued or appeared in person, 
has given written notice to the opposite party or his solicitor, 
through a solicitor, that such solicitor is authorised to act in 
the cause or matter on his behalf, all notices which ought to 
be served upon the party on whose behalf the notice is given 
are to be served upon such solicitor, (d) 

Affidavits of service must state when, where, and how, and 
by whom, service was effected, (e) 

The motion is heard in court in its proper order, usually in 
the order of seniority of the counsel engaged in it.(/) Upon 
the heanng of a motion evidence may be given by affidavit ; 
but the court or a judge may, on the application of either 
party, order the attendance of any person who has made an 
affidavit for the purpose of being cross-^amined. (g) 

The order made at the hearing of a motion is, when neces- 
sary, drawn up, passed and entered in the same manner as a 
judgment, as to which see <mte, p. 154. 

Where an order has been made not embodying any special 



(a) Ord. 67, r. 4. 
(6) Ord. 67, r. 5. 

(c) Ord. 67, r. 6. 

(d) Ord. 67, r. 7. 

(e) Ord. 67, r. 9. 



This and the 



preoeding five rules of this order, 



nmnbered 2, 4, 5, 6, 7, also apply 
to the service of writs, pleadings, 
orders, summonses, documents, 
and written communications. 

(/) 1 Alph. Pr. 661. 

Ig) Ord. 38, r. 1. 
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terms or directions, but simplj enlarging time for taking 
any prooeedii^ or doing any act, or giTing leave for the 
issue of anj writ (other than a writ of attachment), or for 
the amendment of any writ or pleadings, or for the filing 
of any docoment, or for any act to be done by any officer of 
the conrt other than a solicitor, it is not necessary to draw up 
such order, unless the court or a judge otherprise directs; but 
the production of a note or memorandum of such order signed 
by a judge, registrar, master, chief derk, or district registrar, 
is to be sufficient authority for such enlargement of time, 
issue, amendment, filing, or other act. (a) 

And a direction that the costs of such order are to be 
costs in a cause or matter is not to be deemed a special 
direction within the meaning of this rule. (5) 

The solicitor of the person on whose application tiie order 
is made must forthwith give written notice thereof to such 
person (if any) as would, if this rule had not been made, have 
been required to be served with such order, (c) 

Every order, if and when drawn up, is to be dated the day 
of the week, month, and year on which the same was made, 
unless the court or a judge otherwise directs, and is to take 
effect accordingly, (d) Except in the case of an order for 
an attachment it is not necessary to the regular service of an 
order that the original order be shown if an office copy of it 
be exhibited, (e) 

The following are some instances of applications that may 
be made to the court by special motion : for an injunction or 
Tnandamue ; for the appointment of a receiver ; (/) to dismiss 
the action for want of prosecution ; (^) for judgment on 
admissions in the pleadings or otherwise ; (K) for a new 
trial ; (i) for a writ of ne exeat regno ; for a commission to 



(a) Ord. 62, r. 14. 

(6) Ord. 52, r. 14. 

(c) Ord. 52, p. 14. 

id) Ord. 62, r. 13. 

(e) Ord. 67, r. 1. 



(/) 36 & 37 Vi<Jt. 0. 66, s. 25, 

BTlb-8. 8. 

(g) Ord. 27, r. 1. 
(h) Ord. 32, r. 6. 
(i) Ord. 39. 
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iake evidence abroad; for the preservation of property 
pending Htigation, &c. 

The instances here enumerated, with the exception of 
applications for an injunction, a mandamus, a receiver, a 
writ of ne exeat regno, and for the preservation of property 
pending litigation, have already been considered in preceding 
pages. 

An injunction is a judicial order requiring a party to do or 
omit doing a particular act. No writ of injunction can now 
be issued, a judgment or order being substituted. The court 
has power to grant an injunction in any cause or matter in 
which it has been or might have been properly claimed, (a) 
But where an injunction is the substantial object of the 
action the writ should be indorsed with a claim for it. (&) 

No action in any division of the High Court can be now 
restrained by injunction granted by any other division. Full 
provision is, however, made for the court to stay proceedings 
in any cause pending before it ; as also for pleading any 
equitable matter in the action, which formerly would have 
been ground for obtaining an injunction against the pro- 
secution of such action, (c) 

An application for an injunction may be made by any 
party, and if by a plaintiff, it may be made either on notice 
or ex parte, (d) It will only be granted on an ex parte 
motion in cases of great urgency, (e) Leave of the court 
or judge may, however, be obtained ex parte to serve the 
writ of summons, and notice of motion for the injunction 
at the same time and for a particular day. (/) If the 



(a) See 36 & 37 Vict. o. 66, 
8. 25, 8ub-s. 8 ; Ord. 50, rr. 11, 12. 

(b) Colehoume v. Coleboume, 1 
Ch. Diy. 690 ; 43 L. J. 749, Ch. ; 
24 W. B. 235; Norton v. Qover, 
W. N., 1877, p. 206. 

(c) 36 & 37 Vict. c. 66, s. 24, 
snb-B. 5. The Conrt of Bankruptcy 
may restrain actions, &c., against 



the debtor at any time after pre- 
sentation of the petition in bank- 
ruptcy : (46 & 47 Vict. o. 52, fl. 10, 
snb-s. 2.) 

{d) Ord. 60, r. 6; Ord. 52, r. 3. 

(e) 1 Alph. Pr. 434 ; Ayck. Pr. 
286, 9th ed. 

(/) Ibid : Ord. 52, rr. 5, 9. 
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motioii for an injimetioii is made hy a defendant it mnst be- 
after appearance and on notice to the plaintiff, (a) 

The evidence adduced in support of the motion is gene- 
xallj by affidavit. And where the motion is ex jparte the 
parly making it mnst famiah copies of the affidavit upon 
which it is granted^ upon a written request and undertaking' 
to pay the proper cha]^;es for them. (6) 

No order made ex parte in court founded on any affidavit 
is to be of any force unless such affidavit was actually made 
before the ord^ was applied for and produced or filed at the 
time of making the motion, except by leave of the court or 
a judge, (c) 

The court may make the order either unconditionally^ or 
upon such tenns and conditions as may be just, (d) 

Where a defendant has had notice of motion for an 
injunction, the order for it will not be made ex parte. An 
interlocutory order for the injunction is usually made upon 
an undertaking to abide by any order the court may make 
as to the pajnnent of damages (if any) resulting from the 
other pariy being restrained, (e) 

The party against whom an order for injunction is made may 
apply to the court on notice of motion to discharge it. (/) 

As soon as the judgment or order for the injunction has 
been made it has the effect which the writ of injunction 
formerly had. (g) 

The order should be served as soon as possible ; but if it 
is drawn up, passed and entered without delay, it seems 
service is not essential if it appears beyond doubt that the 
defendant is aware the injunction has been granted, and that 
the plaintiff intends to enforce it. (h) 



(a) Ord. 50, r. 6. 

(b) Ord. 66, r. 7 (J), 

(c) Ord. 38, p. 19. 

(d) 36 & 37 Vict. c. 66, b. 25, 
Biib-B. 8 ; Ord. 50, r. 12. 

{e) Qraham v. Cam/pbell, 7 Ch. 
Div. 490 ; 47 L. J. 593, Ch. ; 38 
L. T. Eep. N. S. 192 ; 26 W. E. 336 ; 



Secretary for War v. Chubh, 43 
L. T. Bep. N. S. 83 ; see alao 
Ord. 52, r. 3. 

(/) Ayok. Pr. 289, 9tii ed. 

(g) Ord. 50, r. 11. 

(h) United Telephone Co. t. Dale, 
50 L. T. Eep. N. S. 85 ; 32 W. E. 
428. 



Motions. 177 



The 21 & 22 Yict. c. 27, enacted that in all cases in which 
ike Couii of Chancery could grant an injunction against the 
breach of an agreement, or the commission or continuance 
of any wrongful act, or enforce the specific performance of 
an agreement, it might award damages to the party injured 
either in addition to or substitution for such injunction 
or specific performance. The Judicature Act, 1873, s. 24, 
sub-s. 7, however, provides that the High Court of Justice 
and the Court of Appeal, in every cause or matter, is to grant, 
either absolutely or conditionally, all such remedies what* 
soever as any of the parties thereto may be entitled to in 
respect of every legal or equitable claim brought forward, 
so that as far as possible all matters in controversy between 
the parties may be completely and finally determined and 
multiplicity of legal proceedings avoided. Although this 
enactment did not impliedly repeal the 21 & 22 Vict. c. 27 (a), 
it was held that the latter Act did not give any new right 
to damages, it being enacted to prevent multiplicity of 
suits, (h) And now, by the 46 & 4i7 Vict. c. 49, it is 
repealed. 

If the party restrained disobeys the order of the court he 
is in contempt, and the party obtaining it may move the 
court on notice to commit the disobedient party to prison, (c) 
Or, instead of or in addition to this, the proceedings pro- 
vided by Order XLU., r. 30, stated ante, p. 165, may be 
taken. 

An injunction may also he granted after judgment, in 
any cause or matter in which it has been or might have 
been claimed. ((2) 

A momdamua may be granted by an interlocutory order 
of the court, if it appears to be just or convenient that such 



(a) Krehl v. Bv/rreU, 7 Ch. Div. 
551 ; 38 L. T. Bep. N. S. 407 ; 47 
L. J. 353, Ch. 

(&) The Bock Portland Cement 
Com^amy t. Wilson, 48 L. T. Bep. 



N. S. 386 ; 52 L. J. 214, Ch. ; 31 
W. R. 193. 

(c) 1 Alph. Pr. 437; Ayk. Pr. 
291, 9th ed. 

(d) Ord. 50, r. 12. 
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order should be made, and either un^Onditionallj^ or upon 
such terms as may be just, (a) 

Prior to this enactment there were (1) the prerogative 
writ of mandamus issued from the Ck>urt of Queen's Bench, 
directed to any person, corporation, or inferior Court of 
Judicature, requiring some particular act to be done ; and 
(2) the mandamus given by the 17 & 18 Yict. c. 125, s. 68, 
for the performance of some duty in which the plaintiff was 
interested. But the duty must have been one of a public 
or quasi public nature, (li) This section is now repealed by 
the 46 & 47 Vict. c. 49. 

Where the plaintiff claims a mandamus in an action to 
command the defendant to fulfil a duty in the fulfilment 
whereof the plaintiff is personally interested, he must indorse 
such claim upon the writ of summons, (c) 

The Chancery Division of the High Court can only grant 
a mandamus directing the performance of some act which is 
the result of an action, where an action lies. It cannot 
grant a prerogative writ of mandamus, (d) The application 
for such writ must be made to the Queen's Bench Division, (e) 

The plaintiff may apply for the order either ex jparte or on 
notice ; if the application be made by any other party to the 
action, it must be after his appearance and on notice to the 
plaintiff. (/) - 

No writ of mandamus can now be issued in an action, but 
a mandamus is to be by judgment or order, which is to have 
the same effect as a writ of mandamus formerly had. (g) 

In case of disobedience the judgment or order may be 
enforced by attachment.^ (h) Or, instead of, or in addition 
to, proceeding against the disobedient party for contempt, 



(a) 36 & 37 Viot. o. 66, b. 25, 
snb-s. 8. 

(b) 3 Steph. Oom. 615 et seg., 
8th ed. ; Chitty's Forms, 427, 11th 

(c) Ord. 53, r. 1. 

(d) Qloaaop ▼. Heeton Local 



Bocurdr, 12 Ch. Div. 102 ; 40 L. T. 
Rep. N. S. 736. 

(e) Ord. 63, r. 5. 

(/) Ord. 60, r. 6. 

Ig) Ord. 53, r. 4. 

{h) 1 Alph. Pr. 584. 



Motions. ^ 179 



iihe proceedings provided by Order XLIL, r. 30, stated ante, 
p. 165, may be taken. 

A receiver may be appointed by an interlocutory order of 
the court in all cases where it is just or convenient, and 
•either unconditionally or upon such terms as may be just, (a) 

The ordinary cases for the appointment of a receiver are 
those in which the suit arises out of claims by parties having 
equitable interest in the subject matter, as in partnership 
transactions, between mortgagor and mortgagee, and the 
like, (b) 

A receiver was appointed at the instance of a judgment 
•creditor to obtain debts payable to the judgment debtor to 
which garnishee proceedings were not applicable, (c) So 
where there is a manifest breach of trust by an executor 
by wasting the property, a receiver may be appointed, (d) 

Where thp receiver is the substantial object of the action 
the writ of summons should be endorsed with a claim for 
a receiver. But a receiver may be appointed though not 
originally claimed by the writ, (e) 

The motion may be made by any party to the action. By 
the plaintiff it may be made either ex parte or on notice ; but 
if made by any other party it must be on notice to the 
plaintiff, and after the appearance of such party. (/) 

The order will only be made ex pa/rte in cases of emer- 
gency. Where bankruptcy and consequent loss to a trust 
estate were expected, a receiver was appointed before the 
writ of summons was issued, {g) 

The evidence adduced in support of the appKcation may 
be by affidavit. If the order is made without naming the 



(a) 36 & 37 Vict. c. 66, s. 25, 

BUb-B. 8. 

(6) Story Eq. ss. 829, 830. 

(c) Weathead y. Biley, 25 Ch. 
Div. 413 ; 32 W. E. 273. 

(d) In re Parker i OashY. Pmrker, 
12 Ch. Div. 293; Be RadcUffe, 7 
Ch. Div. 733. 

N 2 



(e) Colehourne v. CoUhoume, 1 
Ch. Div. 690 ; 43 L. J. 749, Ch. ; 
24 W. E. 235. NoHon v. Qover, 
W, N. 1877, p. 206. 

(/) Ord. 50, p. 6. 

(g) Be H.*8 Estate, 1 Ch. Div. 
276 ; 45 L. J. 749, Ch. 
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receiver this most be done sabeeqiiently by smnmons at 
chamber^. The affidarita must show the nature and Talne 
of the property, and that the reoeiYer is a fit and proper 
person, and is willing to act. (a) 

The reoeiyer, as a role, shonld haye no interest in the 
property. Therefore a party to the action will not, as a role,, 
be appointed; nor the solicitor in the canse, except by 
consent ; nor a peer ; nor a trustee, (h) 

Unless otherwise ordered, the person to be appointed 
receiyer is first to giye security to be allowed by the court or 
a judge, to be taken before a person authorised to administer 
oaths, duly to account for what he receiyes, and pay the 
same as the court or judge directs. Such security is to be by 
recognizance, unless the court or a judge otherwise directs, (c) 

Security may be dispensed with, if all parties are sui juris, 
and consent thereto, (d) 

The cause or matter pending may be adjourned ta 
chambers, in order that the person named as receiyer may 
giye security, (e) 

The recognizance is usually giyen with two sureties,, 
but sometimes the security of the receiyer alone is taken* 
The sureties must reside within the jurisdiction. When 
taken the recognizance is transmitted to the Central Ofiice 
for enrolment. (/) 

The court or a judge must fix the days upon which the 
receiyer is to leaye and pass his accounts, and pay in thke 
balances appearing due thereon, or so much thereof as is 
certified as proper to be paid by him. And if the receiyer 
neglects to leaye and pass his accounts, and pay in the 
balances thereof at the times so fixed, the judge before whom 
the receiyer is to account may, when his subsequent accounts 
are produced to be examined and passed, disallow the salary 



(a) 1 Alph. Pr. 748, 749. 
(6) 1 Alph. Pr. 749, 750. 
(e) Ord. 60, r. 16. 



id) 1 Alph. Pr. 760. 
(e) Ord. 50, r. 17. 
(/) 1 Alph. Pr. 750. 
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<fladined by the receiver, and may also charge him with 
interest at 61, per cent, per annum upon the balances so 
neglected to be paid by him. The accounts are left in the 
Kihambers of the judge to whom the cause or matter is 
assicrned, verified by affidavit, (a) 

Aer attornment the receiver may distrain, without order, 
for rent accruing within the year ; if more be due an order 
is necessary. He may without order let for a year certain or 
less, and determine such tenancies by notice. He should not 
without leave raise rents, or evict tenants, or lay out large 
sums of money. The application for directions may be made 
by summons at chambers, (h) 

The receiver is allowed a salary, or a commission on the 
rents or profits collected, for his trouble, unless otherwise 
'Ordered, (c) The amount depends on the ease or difficulty 
with which the collection is made, the maximum being usually 
51. per cent, (d) 

The receiver may be discharged by the court (1) when he 
becomes unnecessary, (2) for neglecting to pass his accounts 
and pay in the balances, and (3) in case of bankruptcy. The 
order directs his discharge after he has passed his accounts, 
and his recognizances to be vacated, subject to the payment 
of any balance remaining in his hands, (e) 

We have yet to consider the writ of ne exeat regno : It 
was originally a prerogative writ applicable only to the pur- 
poses of State. It had, however, of late become a part of 
the ordinary process of the Court of Chancery, and was 
considered as a species of equitable bail. (/) 

It is granted in those cases in which the plaintiff is appre- 
hensive that the defendant is about to leave the kingdom for 
the purpose of avoiding the plaintiff's demands. It can only 
be obtained when the plaintiff has an equitable money 



iu) Ord. 50, rr. 18, 20. 
(h) 1 Alph. Pr. 762. 

(c) Ord. 60, r. 16. 

(d) 1 Alph. Pr. 751. 



(e) 1 Alph. Pr. 765; Ord. 50, 
r. 21. 

(/) Ayok. Pr. 629, 7th ed. ; Dan. 
Pr. 1648, 6th ed. 
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demand actually due, and certain in nature, except in the- 
case of a claim for the amount due on a lost bond, or for a 
sum due on an admitted balance of an accoimt. (a) 

The claim must, since the operation of the Judicature 
Acts, be an equitable one, and of the amount and owing 
under the same circumstances, as a claim for which a debtor 
may be arrested on a capias under sect. 6 of the Debtors' 
Act, 1869. (6) 

As a rule a writ of summons should be issued and the 
writ of ne exeat claimed bj indorsement thereon, but it maj 
be granted although not so claimed. In fact it may be 
granted in proceedings commenced by administration sum- 
mons in chambers, or against a contributory in default in a 
winding-up case, without commencing an action, (c) 

The application is by motion ex parte, supported by evi- 
dence by afi&davit showing positively the nature of the debt 
and that the defendant intends going abroad ; and that such 
absence will materially prejudice the plaintifE. The depo- 
nent's means of knowledge must also be shown, (d) Copies 
of the affidavits on which the application is granted must 
be furnished to the opposite party, upon receipt of a 
written request and undertaking to pay the proper 
charges, (e) * 

The order will generally only be made on the applicant's 
undertaking to abide by any direction as to damages, and to 
accept short notice of motion to discharge the writ. (/) The 
order must be drawn up passed and entered, (g) ' 

The writ is next prepared and sealed. It must be indorsed-, 
with the name and address of the solicitor and agent, if any, 
or with the name and residence, or address for service, of the 
plaintifE, if he sues in person ; also with the amount for which 
security is to be given. It is then delivered to the sheriff for 



(a) Dan. Pr. 1648, 6th ed. 

(b) Drover v. Beyers 13 Ch. Div. 
242 ; 41 L. T. Bep. N. S. 393 ; 49 
Ii. J. 37, Ch. ; 28 W. E. 89, 110. 

(c) 1 Seton, Deo. 317, 4th ed. 



(d) 1 Alph. Pr. 106 ; Drover v. 
Beyer, eup. 

(e) Ord. 66, r. 7 (i). 
(/) 1 Alph. Pr. 107. 

(g) Ayok. Pr. 293, 9th ed. 
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executioiu The sheriff may take a deposit of the amount 
indorsed instead of taking security, (a) 

The writ may be discharged for irregularity, or on payment 
of th^ amount indorsed. The application is by motion on 
notice to the plainti£E. (h) 

Another interlocutory application made by motion is for 
the preservation of property pending litigation concerning it. 

Where by any contract a prima fobde case of liability is 
established, and there is alleged, as a matter of defence, a 
right to be relieved wholly or partially from such liabiliiy, 
the court or a judge may make an order for the preservation 
or interim custody of the subject-matter of the litigation, or 
order that the amount in dispute be brought into court or 
otherwise secured, (c) 

The plaintiff may apply for an order under thi^ rule at any 
time after his right thereto appears from the pleadmgs, or, if 
there be no pleadings, as soon as it appears by affidavit or 
otherwise, to the satisfaction of the court or a judge, (d) 

The court or a judge may, upon the application of any 
party to a cause or matter, and upon such terms as ma;y be 
just, make an order for the detention, preservation, or inspec- 
tion of any propjsrty or thing, the subject of the cause or 
matter, or as to which any question may arise therein, and for 
all or any of these purposes may authorise any person to enter 
upon or into any land or building in the possession of any 
party to the cause or matter, and to take any samples, or 
make any observation or experiment, which may be necessary 
or expedient for the purpose of obtaining full information or 
evidence, (e) 

The principle underlying orders for the preservation of 
properly pending litigation, is that the successful party 
shall reap the fruits of Utigation, and not have merely barren 
victory. (/) 



(a) 1 Alph. Pr. 107. 

(b) 1 Alph. Pr. 107. 

(c) Ord. 60, r. 1. 

(d) Ord. 50, r. 7. 



(e) Ord. 50, r. 3. 

(/) Polim T. Gray, 12 Ch. Div. 
438 ; 41 L. T. Eep. N. S. 173. 
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The order is frequently either for a receiver or an injunc- 
tion, (a) 

We have yet to speak of motions of course. Such a motion 
requires no notice to be given to the opposite party. It may 
be made on any day, whether a motion day or not, and is 
granted without the court being called upon to investigate 
the truth of any allegation or suggestion upon which it is 
founded, and is not mentioned in court. Counsel simply 
sign the brief and hand it to the registrar in court, who 
enters it in his book, marks the brief with his initials, and 
returns it to counsel. The brief is next taken to the order- 
of-course seat in the registrar's department at the Central 
Office, and the order is drawn up. It is then passed and 
entered without notice to the other side, (h) 

SECTION 11. . 
PETITIONS. 

We have abeady seen, ante, p. 60, that if, from the nature 
of the application, a longer statement, in addition to the 
pleadings, is required, a written statement of the grounds 
of the application may be made by way of petition. And all 
applications for orders, which partake more of the nature of 
judgments than of interlocutory proceedings should be by 
petition, (c) Petitions like motions are divided into two 
kinds : (1) Special petitions ; and (2) petitions of course. 

Special petitions are always heard in court, and may also 
be divided into those which are presented in a cause or 
matter, and those which originate proceedings, and in the 
latter case the application would not be interlocutory, but 
it is convenient to state the practice here. Thus, a receiver 
may be appointed in an action by petition where an in&nt 
is interested; although in ordinary cases an application 
for the appointment of a receiver is made by motion. So 



(a) 1 Alph. Pr. 730. 

(b) 1 Alph. Pr. 646; Dan. Pr. 
1547, 6th ed. 



(c) Williams on Pet. 2. 
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:an application for payment of money out of court may be 
made by petition ; (a) also to obtain the sanction of the court 
io the marriage of a ward of court. (6) The cases where 
proceedings are originated by petition are usually taken 
imder some statutory power, as under the Companies Act, 
1862 (25 & 26 Vict. c. 89) ; under the Settled Estates Act, 
1877 (40 & 41 Vict. c. 18), and in lunacy, &c. 

Subject to the power of transfer vested in the Lord 
Chancellor, every cause or matter commenced in the Chan- 
cery Division must be assigned to and marked with the name 
of one of the judges thereof, to whom, for the time being, 
chambers are attached, and where the commencement is by 
petition, this duty is performed in the office of the registrars, 
by one of the officers thereof. So a petition presented in a 
cause or matter already pending, must, if it relates to or is 
connected with the administration of the same trust, or the 
winding-up of the same company, whenever practicable be 
marked by the proper officer with name of the judge to whom 
the cause or matter has been assigned, (c) 

In addition to being marked with the name of the judge, 
as above stated, the petition must, if made in a cause, be 
marked on the first page with the reference to the record and 
entitled in the cause. If presented under an Act of Parlia- 
ment it must be entitled in the Act under which it is 
presented and in the matter in respect of which it is 
presented, (d) 

The petition must state by whorn it is presented, and if it 
is not presented in or by a party to an action, the residence 
and description of such person must be given, (e) A petition 
originating proceedings must be duly indorsed with an address 
for service, as in the case of a writ of summons, (/) as to which 
see aTde, p. 37. 



(a) 1 Alph. Pr. 667, 748. 
(6) Ayck. Pr. 692, 9th ed. 
(c) Ord. 6, r. 9 (a, d, e) ; and see 
ante, p. 18. 



{d) 1 Alph. Pr. 672, 673 ; Will. 
Pet. 2. 

(e) 1 Alph. Pr. 673 ; Will. Pet. 3. 
(/) Ord. 4, r. 4. 
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It must contain only a statement in a summary form of 
the material facts relied on, but not the evidence to prove 
them, and must, when necessary, be divided into paragraphs, 
numbered consecutively. Dates, sums, and numbers being 
expressed in figures and not in words. Signature of counsel 
is not necessary, but if settled by counsel it must be signed 
by him, and if not so settled by him it must be signed by the 
solicitor, or by the party presenting it. (a) 

At the foot of every petition (not being a petition of 
course) presented to the court, and of every copy thereof, it 
must be stated what persons, if any, it is intended to serve 
therewith, and if no person is intended to be served it must 
be so stated, (h) A petition need not be priuted. (c) 

Two copies of the petition must be left with the proper 
office, one of which is for the use of the judge at the hear- 
ing, ((2) and the other is filed at the Central Office, (e) All 
petitions which require to be answered are to be answered 
in the name of the senior registrar, for the time being (/)» 
which he does by a marginal note signed by him, appointing 
the day for hearing, and the petition is entered for triaL 

The petition is then served on the respondent, and unless 
the court gives special leave to the contrary, there must be, 
at least, two clear days between the service and the day 
appointed for hearing. But a petition presented under the 
22 & 23 Vict. c. 35, s. 30, for the opinion and advice of a 
judge, must be served seven clear days before the hearing 
thereof, unless the person served consents to a shorter 
time, (g) A petition is served in the same' manner as a 
notice of motion is served, as to which see afde, pp. 172, 173. 

On the day appointed the parties will find the order of 
hearing of the petition from the registrar's printed list of 
petitions. Evidence on a petition is usually given by affidavit^ 



(o) Ord. 19, r. 4 ; 36 & 37 Vict. 
o. 66, B. 100 ; Will. Pet. 3. 
(d) Ord. 52, r. 16. 
(c) Ord. 19, r. 9. 



(d) Ord. 36, r. 30. 

(e) Ord. 61, r. 31. 

(/) See Ord. 62, r. 18. 
(g) Ord. 52, rr. 17, 21. 
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but the court or a judge may, on tlie application of either 
party, order the attendance for cross-examination of any 
person who has ma^e an affidavit, (a) 

If on the petition being called on the petitioner does 
not appear, the petition will be dismissed with costs. If 
the respondent does not appear an order may be made 
against him. (6) 

The order made on the hearing of a petition is drawn up, 
passed, and entered and enforced in the same manner as a^ 
judgment, as to which see ante, pp. 154, 169. 

No order made on a petition can be passed until the original 
petition is filed in the Central Office, (c) 

The costs on a petition are, as a general rule, in the 
discretion of the court. But where a petition is served and 
notice is given to the party served, that in case of his appear- 
ance in court his costs will be objected to, a tender of 11. 10«. 
for costs of perusal is to be made. The court or a judge may 
allow such party his costs notwithstanding such notice or 
tender, (d) 

As to petitions of course, the orders on such petitions are 
granted without any attendance. Most matters which may 
be moved for of course may be obtained on petition of 
course, (e) 

Orders of course may be made by any judge of the Chan- 
cery Division, (/) but they were usually made on petitions, 
presented to the Master of the EoUs. When the petition is 
drawn up and engrossed it is now taken to the office of the 
Chancery registrars, as it is provided that any orders on 
petitions which, according to the former practice, were- 
drawn up, passed, and entered in the office of the secretariea 
of the Master of the EoUs, are to be drawn up, passed^ 
and entered by or under the direction of the Chancery 
registrars. (<g) 



(a) Ord. 88, r. 1. 
(5) 1 Alph. Pf. 675. 

(c) Ord. 61, r. 15. 

(d) Ord. 65, rr. 1, 27 (19). 



(e) Wm. Pet. 15, 308. 
(/) WiU. Pet. 15. 
ig) Ord. 62, r. 18 ; see also Ord. 
52, r, 14 ; et ante, p. 173. 
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SECTION III. 

SUMMONS AT CHAMBEES. 

A large number of interlocutory applications may be made 
to a judge while sitting in chambers, the most usual of which 
are for time to plead, for leave to amend pleadings, for dis- 
covery and production of documents, and generally all 
applications relating to the conduct of any cause or matter. 
Applications for payment or transfer to any person of any 
cash or securities standing to the credit of any cause or 
matter where there has been a judgment or order declaring 
the rights, or where the title depends only upon proof of 
identity, or the birth, marriage, or death of any person; or 
where the cash does not or the securities do not exceed lOOOZ. ; 
or where the application is for the payment to any person 
of the dividend or interest on any securities standing to 
the credit of any cause or matter, whether to a separate 
account or otherwise, (a) 

Applications at chambers are, with a few exceptions, heard 
in the first instance before the judge's chief clerks, and are 
made by summons, prepared by the solicitor, or by the party 
himseK if he acts in person, entitled in the action, and must 
be addressed to all persons on whom it is to be served. It 
must be sealed, and a copy thereof left at chambers, and 
cannot be altered after it is sealed, except upon application 
at chambers. (&) 

A summons issued for the purpose of obtaining some 
interlocutory order must be served two clear days before the 
return thereof unless otherwise ordered, (c) 

The summons is served in the same manner as a notice, 
by being left within the prescribed hours (see ante, p. 63) at 
the address for service of the person to be served, and with 



(a) See, further, Ord. 55, r. 2. 
(6) Ord. 55, r. 16 ; Ord. 54, rr. 1, 
5, 10 ; 1 Alph. Pr. 132. 

(c) Ord, '54, r. 4. Where the 



snmmons originates proceedings 
in chambers, it mnst be serred 
seven clear days before the return 
thereof. 
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ajiy person resident at or belonging to sucli place, (a) But 
it would appear that putting the summons in a letter box 
there is not good service within this order, (h) 

Upon the return of the summons the parties attend at 
chambers, and, if any party fails to attend, the judge may 
proceed ex parte without any affidavit of non-attendance ; 
but the judge may require evidence of service; which is 
usually by affidavit. Or if the judge does not think fit to 
proceed ex parte, he may order a reasonable sum for costs to 
be paid to the party attending by the absent party, or by 
his solicitor personally, (c) 

Where an order has been made not embodying any special 
terms or directions, but simply enlarging time for taking any 
proceeding or doing any act, or giving leave for the amend- 
ment of any writ or pleadings, or for the filing of any 
document, &c., the order need not be drawn up unless the 
court or a judge otherwise directs ; and a note or memo- 
randum of such order, signed by the judge or chief clerk, is 
sufficient authority for such enlargement, &c., as fully 
detailed a>nte, p. 173. But the judge may direct any order 
made in chambers to be drawn up by the registrars, and such 
order is to be entered in the same manner as an order made 
in open court, (d) 

Notes are to be kept of all proceedings in chambers with 
proper dates and in chronological order, with a short state- 
ment of the points decided at every hearing, (e) 

Although most of the applications at chambers are heard 
before the chief clerk in the first instance, yet every party haa 
a right to take the opinion of the judge in person upon his 
case, and for such purpose the matter is adjourned from the 
chief clerk to the judge. (/) 



(a) See Ord. 67, r. 2, et ante, \ (d) Ord. 62, r. 14 ; Ord. 65, r. 74. 

p. 173, and note (e). I (e) Ord. 65, r. 73. 

(ft) JvMinsKY. Owen, W.N. 1883, (/) Smith y. Watts, 22 Ch. Div. 

p. 232. 5; 48 L. T. Bep. N. S. 169; 52 

(c) Ord. 64, rr. 6, 7. L. J. 209, Ch. ; 31 W. E. 262. 



190 Summons at Chambers. 

Amongst the applications for relief that may be made at 
chambers is that by way of interpleader. 

Where the person seeking relief, called the applicant, is 
under liability for any debt, money, goods, or chattels for 
which he is, or expects to be, sued by two or more adverse 
claimants, he may take out a summons calling on the claimants 
to appear and state the nature and particulars of their claims, 
and either to maintain or relinquish them, (a) 

The applicant must satisfy the court or judge by affidavit 
or otherwise (1) that he claims no interest in the subject- 
matter in dispute, other than for charges or costs ; (2) that 
he does not collude with any of the claimants ; and (3) that 
he is willing to pay or transfer the subject-matter into court, 
or to dispose of it as the court or judge directs, (h) 

The applicant is not, however, to be disentitled to relief by 
reason only that the titles of the claimants have not a common 
origin, but are adverse to and independent of one another, (c) 

Where the applicant is a defendant, application for relief 
may be made at any time after service of the writ of summons, 
and the court or judge may stay all further proceedings in 
such action (d) ; or if the claimants appear on the summons, 
the court or judge may order that any claimant be made a 
defendant in the action already commenced in respect of the 
subject-matter in dispute in lieu of or in addition to the 
applicant, or that an issue between the claimants be stated 
and tried, and in the latter case may direct which of the 
claimants is to be plaintiff and which defendant, (e) 

The court or a judge may, with the consent of both 
claimants or on the request of any claimant, dispose of the 
merits of their claims, and decide the same in a summary 
manner, and on such terms as may be just, if, having regard 
to the value of the subject-matter in dispute, it seems desirable 
to do so. (/) 



(a) Ord. 57, rr. 1, 5. 

(b) Ord, 57, r. 2. 

(c) Ord. 57, r. 3. 



(d) Ord. 57, rr. 4, 6. 

(e) Ord. 67, r. 7. 
(/) Ord. 57, r. 8. 
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When the question is one of law, and the facts are not in 
-dispute, the court or judge may either decide the question 
without directing the trial of an issue, or order that a special 
<3ase be stated for the opinion of the court, (a) 

If a claimant makes default in appearing on the summons 
after being duly served therewith, or having appeared, 
neglects or refuses to comply with any order made after such 
appearance, the court or judge may make an order declaring 
him and all persons claiming under him, for ever barred 
against the applicant, and persons claiming under Jiim ; but 
the order is not to afEect the rights of the claimants as 
between themselves. (6) 

Except where otherwise provided by statute, the judgment 
in any action or in any issue ordered to be tried or stated in 
an interpleader proceeding, and the decision of the court or a 
judge in a summary way, is to be final and conclusive against 
the claimants, and all persons claiming under them, unless by 
special leave of the court or judge, or of the Court of 
Appeal, (c) An appeal by such leave lies direct to the Court 
of Appeal, (d) 

When the applicant is a sherijff or other officer charged 
with the execution of process, in respect of goods or chattels 
seized in execution, and any claimant alleges that he is 
entitled, under a bill of sale or otherwise, to the goods or 
chattels by way of security for debt, the court or judge may 
order the sale of the whole or any part thereof, and direct the 
ap}>lication of the proceeds of the sale in such manner and 
upon such terms as may be just, (e) 

The court or judge may, in or for the purposes of any 
interpleader, make all such orders as to costs as may be 
just. (/) 



(a) Ord. 57, r. 9. 
(6) Ord. 57, r. 10. 
(c) Ord. 57, p. 11. 



(d) Burstall v. Bryant, 49 L. T. 
Rep. N. S. 712 ; 32 W. B. 495. 

(e) Ord. 57, rr. 1, 12. 
(/) Ord. 57, r. 15. 
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CHAPTER XVIII. 



APPEAL. 

We have aJreadj (ante, pp. 12, 13) described the constitu- 
tion of tlie Courts of Appeal. We will in this chapter state 
the course to be taken by a party who considers himself 
aggrieved by the judgment or order of the court below. 



SECTION I. 
TO THE COTJET OF APPEAL. 

The general right to appeal extends to all cases of judg* 
ments and orders, unless there is something in some act 
which took away the right of bringing error or appeal- 
ing, (a) 

The appellant may, by notice of motion, appeal from the 
whole or any part of a judgment or order ; but the notice of 
motion must state whether the appeal is against the whole or 
part only of the judgment or order, and if only against 
part, sudi part must be specified. (&) 

No order, however, madie by the court or a judge by 
consent of parties, or as to costs only which by law are left to 
the discretion of the court, can be appealed against except 
by leave of the court or a judge making the order, (c) The 
costs of a trustee are not, it seems, in the discretion of the 
court, although he may be deprived of them by misconduct. 



(a) Per Bramwell,L.J., in Barton 
Y. Titchmarah, 42 L. T. Bep. N. S. 
610 ; 49 L. J. 573, Ex. ; 28 W. 



o. 66, 



B. 821; 36 & 37 Viot. 
s. 19. 

(6) Ord. 68, r. 1. 

(c) 36 A 37 Viot. o. 66, s. 49. 
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His costs are not, therefore, within 36 & 37 Vict. c. 66, s. 49, 
and an appeal maj be brought from a decision in respect of 
them, (a) 

Nor will the Court of Appeal, as a rule, interfere in a 
question which depends on the discretion of the court 
below, (h) And the Court of Appeal has no jurisdiction to 
decide a case in the first instance at the request of the judge 
below, (c) 

Orders made in chambers may be discharged in court ; but 
no appeal lies against any such order to discharge which no 
application has been made, except by special leave of the 
judge who made the order, or of the Court of Appeal, (d) 
And after hearing a case in chambers a judge may refuse 
leave to go straight to the Court of Appeal, and he may 
insist upon an argument before him in court, and give a 
formal judgiiicnt. (e) 

All appeals to the Court of Appeal are now by way of 
rehearing, and brought by notice of motion in a summary 
way; no petition, case, or other formal proceeding being 
necessary. (/) 

The notice of appeal from any judgment, interlocutory or 
final, or from a final order, must be a fourteen days* notice ; 
and notice of appeal from an interlocutory order must be a 
four days' notice, (g) 

The notice of appeal may be amended at any time, as to 
the Court of Appeal may seem fit. (h) Special circum- 
stances need not be shown for the intervention of the Court 
of Appeal as to amendments, (t) 



(a) Turner v. HaricoclCj 20 Ch. 
Div. 303 ; 51 L. J. 517, Ch. ; 46 L. T. 
Eep. N. S. 617 ; 30 W. B. 480 ; Be 
Knights Trusts, 32 W. E. 417. 

(h) Ooldi/ng v. Wharton 8dlt- 
worhs Company, 1 Q. B. Div. 374. 

(c) Brovm v. Collins, 49 L. T. 
Bep. N. S. 329 ; Flower v. Lloyd, 
6 Ch. Div. 297 ; 37 L. T. Eep.N. S. 
419 ; 46 L.J. 838, Ch. ; 25 W.E. 793. 



(d) 36 & 37 Vict. c. 66, a. 50 ; 
and see Rs Elson, 6 Ch. Div. 346. 

(e) Manchester Val de Travers 
Paving Company v. Slagg, 47 L. T, 
Eep. N. S. 556. 

(/) Ord. 58, r. 1. 
Ig) Ord. 58, p. 3. 
{h) Ord. 58, p. 2. 
(i) Re Stockton Iron Company, 
10 Ch. Div. 335. 
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The notice of appeal must be served on all parties directly 
affected by the appeal, but not on parties not so affected. 
The Court of Appeal may, however, direct that notice of 
appeal be served on all or any parties to the action or pro- 
ceeding, or upon any person not a party, and in the meantime 
may postpone or adjourn the hearing of the appeal upon 
such terms as may be just, and may give such judgment and 
make such order as might have been given or made if the 
persons served with such notice had been originally parties, (a) 
If a party who would be affected by the order of the Court 
of Appeal is not served, he may appear without service and 
obtain his costs, (h) 

As to the time limited for appealing, no appeal to the 
Court of Appeal from an interlocutory order, or from any 
order, whether final or interlocutory, in any matter not being 
an action, can be brought after the expiration of twenty-one 
days, except by special leave of the Court of Aj^eal. No 
other appeal can, except by the same leave, be brought after 
the expiration of one year. These periods are calculated, in 
the case of an appeal from an order in chambers, from the 
time when such order was pronounced, or when the appellant 
first had notice thereof, and in all other cases from the time 
at which the judgment or order is signed, entered, or other- 
wise perfected, or in the case of the refusal of an application, 
from the date of such refusal, (c) The Court of Appeal has 
power to determine what judgments and orders are final and 
what interlocutory, if any doubt arises thereon, (d) 

The party appealing must produce to the proper officer of 
the Court of Appeal the judgment or order appealed against, 
or an office copy of it, and must also leave with him a copy 



(a) Ord. 58, r. 2. 

(b) Be New Callao, 22 Ch. Div. 
484; 52 L. J. 285, Oh. 

(c) Ord. 58, r. 15 ; and see 
Heatley v. Newton, 19 Ch. Div. 
32d, C. A. ; 45 L. T. Bep. N. S. 
455 ; 51 L. J. 225, Ch. ; 30 W. R. 72 ; 



Curtie v. Sheffield, 46 L. T. Bep. 
N. S. 177 ; 21 Ch. Div. 1 ; 51 L. J. 
535, Ch. ; 30 W. B. 581 ; Be Man- 
chester Economic Building Society, 
21 Ch. Div. 488; 49 L. T. Bep. 
N. S. 793. 

(d) 38 & 39 Vict. o. 77, s. 12. 
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of the notice of appeal to be filed, and the officer will 
then set down the appeal by entering it in the list of 
appeals, (a) 

An appeal from the refasal of an interlocutory order may, 
however, be set down without production of the order appealed 
from, or a copy, (h) 

If the appeal is not set down, the respondent cannot move 
to dismiss for want of prosecution, but is entitled to his costs 
of the abandoned appeal, (c) 

If the respondent intends, upon the hearing of the appeal, 
to contend that the decision of the court below should be 
varied, he must give notice of such intention to parties who 
may be affected by such contention ; but it is unnecessary 
for him, under any circumstances, to give notice of motion 
by way of cross appeal, (d) The above notice miSst, in the 
case of appeal from a final judgment, be an eight days' notice, 
and in the case of an appeal from an interlocutory order, a 
two days' notice. The omission to give the notice does not 
diminish the powers of the Court of Appeal ; but it may, in 
the discretion of the court, be ground for an adjournment of 
the appeal, or for a special order as to costs, (e) 

Two counsel will be heard on each side. (/) 

When an ex parte application has been refused by the 
court below, an application for a similar purpose may be 
made to the Court of Appeal ex parte within four days from 
the date of such refusal, or within such enlarged time as a 
judge of the court below or of the Court of Appeal may 
allow, (g) 

An application to a judge of the Court of Appeal is to be 
by motion made in the usual manner, (h) as to which see 
ante, p. 171. 



(a) Ord. 68, r. 8. 

(h) Smith ▼. Ghnndley, 3 Ch. 
Div. 80, C.A. ; 35 L. T. Eep. N. S. 
112 ; 24 W. R. 956. 
. (c) WaddeU ▼. Bloelcey, 10 Ch. 
Div. 416 ; 40 L. T. Rep. N. S. 286. 



(d) Ord. 58, r. 6. 

(e) Ord. 58, rr. 6, 7. 

(/) Sneeshy v. Lancashire ^ York' 
shire Bailwanf Co., 1 Q. B. Div. 42. 
(g) Ord. 58, r. 10. 
(h) Ord. 58, r. 18. 
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The Court of Appeal may, under special circumstances^ 
direct a deposit or other security for the costs of the ap- 
peal to be made or given, (a) An application for security 
for costs of an appeal must be made promptly. (5) Insolvency 
of the appellant is of itself a sufficient ground for ordering 
him to give security for costs of the appeal, (c) 

The appeal does not operate as a stay of execution or of 
proceedings under the decision appealed from, except so far 
as the court appealed from, or any judge thereof, or the 
Court of Appeal may order ; and no intermediate act or 
proceeding is to be invalidated except so far as the courfc 
appealed from may direct, (d) 

Where an application may, under these rules, be made 
either to the court below or to the Court of Appeal, or to a 
judge of Ihe court below, or of the Court of Appeal, it must 
be made in the first instance to the court or judge below, (e) 

When any question of fact is involved in an appeal the 
evidence taken thereon in the court below is, subject to any 
special order, to be brought before the Court of Appeal as 
follows : (1) Evidence taken by affidavit, by production of 
printed copies of such of the affidavits as have been printed, 
and office copies of such of them as have not been printed ; 
(2) Evidence taken orally, by production of a copy of the 
judge's notes, or such other materials as the court may deem 
expedient. (/) 

If, upon the hearing of an appeal, a question arises as to 
the ruling or direction of the judge to a jury or assessors, the 
court is to have regard to verified notes or other evidence, and 
to such other materials as the court deems expedient, (gr) 

If the evidence in the court below was not printed, the 

(a) Ord. 58, r. 15. , 112 ; Be Spencer; Spevicer v. Hart, 

(6) Re Indiarit ^c, Mi/ning Com- ' 45 L. T. Bep. N. S. 396 ; 'but see 

pany, 22 Ch. Div. 83, C. A. ; 52 L. i Usil v. Brearley, 3 C. P. Div. 206 ; 

J. 31, Ch. ; 48 L. T. Rep. N. S. 52 ; 38 L. T. Eep. N. S. 249. 

31 W. R. 34. (d) Ord. 58, r. 16. 

(c) Harlock v. Ashhuryy 19 Ch. (e) Ord. 58, r. 17. 

Div. 84; 51 L. J. 96, Ch. ; 45 (/) Ord. 58, r. 11. 

L. T. Rep. N. S. 602 ; 30 W. R. (g) Ord. 58, r. 13. 
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court below or a judge thereof, or the Court of Appeal or a 
judge thereof, may order the whole or any part thereof to be 
printed for the purposes of the appeal, but if any party 
prints the evidence without such order he must bear the cost 
thereof y unless the Court of Appeal or a judge thereof other- 
wise orders, (a) 

The Court of Appeal has the same powers and duties as to 
amendments and otherwise of the High Court together with 
full discretionary power to receive further evidence on ques- 
tions of fact, either by oral examination in court, or by 
affidavit, or by deposition taken before an examiner or 
commissioner, (b) 

Upon interlocutory applications, or in any case as to 
matters which have occurred after the date of the decision 
appealed against, such further evidence may be given without 
special leave ; but upon appeals from a judgment after trial 
or hearing upon the merits, such further evidence (save as to 
matters subsequent as above) can only be admitted on 
special grounds, and not without special leave of the court.(c) 

The Court of Appeal has also power to draw inferences 
of fact and to give any judgment and make any order which 
ought to have been made, and to make such further order 
as the case may require. The above powers may be 
exercised although the notice of appeal asks that part only 
of the decision may be reversed or varied, and such powers 
may be exercised in favour of all or any of the respondents 
or parties, although such respondents or parties may not 
have appealed from or complained of the decision (d) 

The Court of Appeal has no power, however, to make any 
order of or for the High Court, except by way of substituting 
by way of appeal a proper order for an order improperly made 
bv that court, (e) 



(a) Ord. 58, r. 12. 

(b) Ord. 58, r. 4. 

(c) Ord. 58, r. 4. 

(d) Ord. 58, r. 4. 

'•) Flower v. Lloyd^ 6 Ch. Diy. 



297 ; 87 L. T. Bep. N. S. 419 ; 46 
L. J. 833, Ch. ; 25 W. E. 793 ; 
Brown v. ColUnty 49 L. T. Rep. 
N. S. 329. 
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No interlocutorj order not appealed from is to operate 
so as to bar or prejudice the Court of Appeal from giving 
such decision upon the appeal as may be just, (a) 

On the hearing of an appeal, if it appears to the Court of 
Appeal that a new trial ought to be had, such court may 
order the verdict and judgment to be set aside and a new trial 
to be had. (hy 

The Court of Appeal has power to make such order as ta 
the whole or any part of the costs of the appeal as may seeni 
just, (c) And interest for such time as execution has been, 
delayed by the appeal is to be allowed, unless the court or a, 
judge otherwise orders, to be computed by the taxing master 
without any order for that purpose, (d) 

SECTION II. 
TO THE HOUSE OP LORDS. 

From a judgment or order of the Court of Appeal a further 
appeal lies to the House of Lords, subject as in the Appellate 
Jurisdiction Act of 1876 is mentioned, (e) 

Every appeal to the House of Lords must be brought by 
way of petition of appeal with a schedule setting out the 
title of the parties to the cause, and the judgment or order 
appealed against, and must be lodged within one year . from 
the date of the last order, or judgment appealed from.(/) 

Before the petition is presented it must be printed, and 
notice thereof served, with a copy of the petition, on the 
agent of the party in the court below, who is to be made 
respondent in the appeal, and the fact of service is to be 
certified on the petition. Not less than two clear days* 
notice must be given ,(g) 



(a) Ord. 58, r. 14; Bugden v. 
Lord 8t. Leonards, 1 P. Div. 208-9. 

(b) Ord. 58, r. 5. 

(c) Ord. 58, r. 4. 

(d) Ord. 58, r, 19. 



(e) 39 & 4Q Yiot. o. 59, a. 3. 

(/) 39 & 40 Viot. o. 69, a. 4 ; 
S. O. 1, 1876. 

(g) Meth. Proced. S. O. 1876; 
1 Alph. Pr. 70. 
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The petition of appeal must be signed by two counsel who 
were the counsel in the court below, or who are to be engaged 
as counsel at the hearing in the House of Lords, and they 
must certify as to the reasonableness of the appeal, (a) 

The petition is lodged in the Parliament Office, together 
with four printed copies thereof, and is presented by the 
Lord Chancellor through the Clerk of Parliaments, (h) On 
this petition an order is made for service on the respondent 
or his solicitor, ordering the respondent to lodge a case in 
answer to the appeal. A copy of this order is served on the 
respondent and the original shown to him. The original 
order is then returned to the Parliament Office, together with 
an affidavit of service within the time limited for the appellant 
to lodge his case, and in default the appeal is to stand 
dismissed, (c) and can only be reinstated by special applica- 
tion to the House of Lords. ((2) 

The appellant then prepares his case, consisting of an 
account of the proceedings and of the point to be raised on 
the appeal, and also an appendix containing copies of the 
documents used in evidence in the court below necessary for 
the -appeal. This case and appendix must be printed and 
lodged in the Parliament Office within six weeks of the 
date of the presentation of the appeal, (e) 

The appellant must give security to the Clerk of Parlia- 
ments by recognisance to the Queen in the penalty of 500Z, as 
security to the respondent for his costs. (/) 

The respondent enters an appearance at the Parliament 
Office, and the appellant should furnish him with a list of his 
documents and a proof copy of his appendix. The respon- 
dent is entitled to ten printed copies of the appendix, (g) 

The respondent then prepares his case, and'may print any 
'additional documents used in evidence in the court below, 



(a) S. 0.2, 1876. 

(b) lAlph.Pr. 71. 

(c) See S. O. 3, 1876, and Meth. 
Prooed. 1876. 



(d) Mercier v. Williama, 32 W. 
R. 152. 

(e) S. O. 5, r.l, 1876. 

if) S. 0. 4, & Meth. Proced. 1876. 
ig) Meth. Proced. S. O. 1876. 
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whicli are added to the appendix, and lodges his case with 
the Clerk of Parliaments within six weeks from the date of 
the presentation of the appeal, and delivers ten printed 
copies to the appellant, (a) 

All printed cases must be signed by one counsel at least, 
who was either engaged in the conrt below or is to be engaged 
in the Honse of Lords, (h) 

The parties maj, by agreement, lodge a joint case. Copies 
of the cases and appendix thereto must be lodged in the 
Parliament Office for the use of their Lordvhips. (c) The 
printed cases may be amended on petition, (d) 

As soon as all the printed cases and appendix have been 
lodged, it is optional for either party to set down the cause 
for hearing, but it is obligatory on the appellant to do so upon 
the lodgment of his printed case and appendix and expira- 
tion of the six weeks, and in default the appeal to stand 
dismissed, (e) 

At the hearing the parties may appear either in person or 
by counsel, but only two counsel will be heard on each side. 
Two counsel open the case of the appellant, then two counsel 
are heard for the respondent. As a rule no evidence can be 
used which was not used in the court below, except under 
special circumstances. And as a general rule only those 
matters which are in the cases and appendix can be referred 
to. (/) 

The Lords hearing the appeal state their reasons for 
advising the House to give judgment, and the question is put 
and the result announced by the Lord Chancellor. If the 
votes are equal the decision is affirmed. Applications for costs 
must he made after the Lords have stated their reasons, but 
before the House gives judgment. The Clerk of Parlia- 
ments draws up the judgment and sends copies to the agenta 



(a) S. O. 5, 1876 ; Meth. Proced. 
1876. 

(6) S. O. 5, p. 3, 1876. 

(c) S. O. 5, r. 1, 1876; Meth. 
Proced. S. O. 1876. 



(d) 1 Alph. Pp. 75. 

(e) S. O. 6, p. 1, 1876 ; Meth. 
Ppoced. 1876. 

(/) 1 Alph. Pp. 76 ; 1 Arch. Pp. 
by Prent. 604, 13th ed. 
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of the parties with a note of instructions. The draft is then 
returned to the judicial office, and if other than clerical errors 
are made reasons must be given, which will be considered by 
the Clerk of the Parliaments and determined bj him, or 
referred to one of their Lordships. Ultimately a fair copy, 
signed by the Clerk of Parliaments, is issued to the success- 
ful party. The judgment is recorded in the journals of the 
House. Printed copies thereof are supplied to the parties 
requiring them, (a) 

When the decision below is simply affirmed the judgment 
of the House need not be made an order of the court below ; 
but if it is varied or reversed it must be made an order of the 
court below. The application should be made to the court 
below and not to the Court of Appeal. (6) 

The House of Lords possesses power to deal with the costs 
of the appeal, and also with the costs below, (c) 



(a) 1 Alph. Pr. 77, 78. 
(6) 1 Alph. Pr. 78 ; 1 Arch. Pr. 
by Prent. 505, 13th ed. 



(c) 1 Alph. Pr. 78. 
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CHAPTEE XIX. 



PEOCEEDINGS IN DISTEICT EEGISTEIES. 

DiSTBiCT registries were instituted by the Judicature Acts, 
in different places in the country, to which district registrars 
and other officers are attached ; and every district registrar 
is an officer of, and subject to the jurisdiction of, the Supreme 
Court, and of the divisions thereof, (a) 

In these district registries, as shown antef p. 17, actions 
may be commenced, and where an action proceeds in a district 
registry the district registrar has the same authority and 
jurisdiction in respect .thereof as a judge at chambers, with 
the exception of such matters as a master is precluded from 
exercising ; (6) which are matters relating to the liberty of 
the subject ; the transfer of actions from one division or 
judge to another ; the settlement of issues except by consent; 
inspection and other orders under Order L., rr. 1 to 5 ; 
appeals from district registrars; prohibitions; injunctions 
and other orders under sect. 25, sub-sect. 8, of the Judicature 
Act, 1873 ; (c) awarding costs, other than costs of proceedings 
before a master or registrar, or costs he is authorised to 
award ; reviewing the taxation of costs ; charging orders 
absolute ; acknowledgments of married women ; granting 
leave for service out of the jurisdiction of a writ of summons, 
or of notice of the writ, (d) 

In any action, other than a probate action, the plaintiff, 



(a) 36 A 37 Yiot. o. 66, B..60; 
38 A 39 Vict. c. 77, b. 13; Ord. 
Oonno. Ang. 1875 ; Ord. 35, r. 11. 



(6) Ord. 35, r. 6. 

(c) See ante, pp. 174-183. 

(d) Ord. 54, r. 12. 
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wherever resident, may issue a writ of summoiis out of any 
district registry, (a) 

If the defendant resides or carries on business within the 
district he must enter an appearance there ; but if he neither 
resides nor carries on business within the district he may 
enter an appearance either in the district registry or at the 
Central Office. (6) 

If a sole defendant appears, or if all the defendants appear 
in the district registry, or if all the defendants who appear do 
so in the district registiy, and others make default in appear- 
ance, the action will proceed there unless removed (in the 
manner shown post, pp. 208, 209) ; but if any defendant 
appears in London the action is to proceed in London, unless 
the court or a judge orders the action to proceed in the 
district registry on the ground that the defendant appearing 
in London is merely a formal defendant, or has no sub- 
stantial cause to interfere in the conduct of the action, (c) 

When a cause or matter is proceeding in a district registry, 
all proceedings, except where, by the Eules of Court, it is 
otherwise provided, or the court or a judge otherwise orders, 
are to be taken in the district registry, down to and including 
the entiy of final judgment ; and every final judgment, and 
every order for an account by reason of the default of the 
defendant, or by consent, must be entered in the district 
registry, (d) 

So where the writ of summons issues out of, or a cause oi^ 
matter is proceeding in a district registry, and the plaintiff 
is entitled to enter interlocutory judgment either for default 
of appearance of (see Order XIII.), or for default of plead- 
ing (see Order XXVII.) by, the defendant, such interlocu- 
tory judgment, and when damages have been assessed, final 
judgment is to be entered in the district registry, unless the 
court or a judge otherwise orders, (e) And when a cause or 



(a) Orel. 5, r. 1. 

(b) Ord. 12, rr. 4, 5. 

(c) Ord. 12, rr. 6, 7. 



(d) 36 & 37 Yiot. o. 61, 8. 64 ; 
Ord. 35, r. 1. 

(e) Ord. 35, r. 2. 
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matter is proceeding in a district registry all pleadings and 
other documents required to be filed must be filed in the district 
registry; but all certificates of the Chancery chief clerk and 
taxing officers, and such other documents (as require filing) 
used in London before the judge in chambers, or before a 
taxing officer or referee, and not already filed in the district 
registry, must be filed in the same office as they would have 
been filed in if the proceedings had been commenced in 
London. 11 the court or judge so directs office copies 
thereof are to be transmitted to the district registry, (a) 

The action, though commenced in the district registry, 
will be tried in London before the judge of the Chancery 
Division to whom it is assigned, (h) 

And it was held on the construction of the Bales of Court 
of 1875, that district registrars have no power to appoint 
receivers or direct banking accounts to be opened, and money 
to be paid in to those accounts, (c) Nor order accounts to 
be taken, (d) Nor to take accounts directed by the judge in 
actions commenced in the district registry, unless the judg- 
ment expressly directs him to do so. (e) 

Applications to a district registrar are made by 
summons. (/) 

The district registrar has power to refer to the judge, to 
whose court the cause or matter is assigned, any matter 
which appears to be proper for the decisi6n of such judge, 
who may either dispose of the matter, or refer it back to the 
registrar with such directions as he may think fit. (g) 

When an action proceeds in a district registry all writs of 
execution issue from the district registry, unless otherwise 
ordered by the court or a judge. And the following proceed- 



(a) Ord. 35, rr. 19, 21. 

(b) Be Smith i Hutchinson v. 
Ward, 6 Ch. Div. 692 ; 36 L. T. 
Bep. N. S. 178 ; 25 W. B. 452. 

(c) Re Smithf sup. 

(d) Irlam v. Irlam, 2 Ch. Diy. 
608 ; 24 W. B. 292. 



(e) See Be Smith, sv/p. ; Brasging- 
ton T. Cussons, 24 W. E. 881 ; but 
see Be Bowen; Bennett y. Bovoen, 
20 Ch. Div. 538 ; 46 L. T. Bep. 
N. S. 114. 

(/) Ord. 35, r. 7 ; Ord. 64, r. 1. 

(g) Ord. 35, rr. 8. 12. 
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ings must, unless otherwise ordered, be taken there : Leave to 
enter judgments under Order XVI., rr. 50, 51 (as to third 
party making default in appearance) ; leave to issue or renew 
writs of execution ; examination of judgment debtors for 
garnishee purposes, or for discovery in aid of execution; 
garnishee orders ; charging orders «m. (a) 

An appeal from any order or decision of a district registrar 
lies to the judge to whom the cause or matter is assigned, 
even though it be in respect of a matter as to which the 
district registrar had jurisdiction only by consent. Such 
appeal is either by way of indorsement on the summons by 
the registrar, or by notice in writing to attend before the 
judge within six days after the party complaining has notice 
of the order or decision complained of, unless this time be 
extended by the judge or registrar. The appeal is not, 
however, a stay of proceedings unless ordered by the judge 
or the registrar. (6) 

Where final judgment is entered in the district registry 
costs must be taxed in such registry unless the court or a 
judge otherwise orders, (c) 



(a) Ord. 35, rr. 4, 6. 
(h) Ord. 36, rr. 9, 10, 12. 



(c) Ord. 35, r. 4. 
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CHAPTER XX. 



TRANSFER OF ACTIONS. 

It sometimes becomes necessary to traoisfer an action from 
one division of the High Court to another division of that 
court, or to transfer a cause or matter from one judge of the 
Chancery Division to another, or such transfer may be from 
or to a district registry, or from or to a County Court. 



1. Fbom one Division to Another. 

If any plaintiff or petitioner at any time assigns his cause 
or matter to any division of the High Court to which the 
same ought not to be assigned, the court, or any judge of 
such division, may, on a summary application at any stage of 
the cause or matter, direct the same to be transferred to the 
division of the said court to which it ought to have been 
assigned, or may order it to be retained in the division in 
which it was commenced. But all steps and proceedings 
taken by any party in such cause or matter, and all orders 
made therein before any such transfer, are valid and effectual 
to all intents and purposes, as if they had been taken and 
made in the proper division of the court, (a) 

Thus, if an action is commenced in the Queen's Bench 
Division, which should properly have been brought in the 
Chancery Division (see ante, p. 11), such action will be 
transferred to the latter division on application made, (h) 



(a) 36 & 37 Vict. o. 66, b. 36; 
38 & 39 Yiot. 0. 77, b. 11, BUb-seot. 
2. 

(b) See Holloway ▼. YorJc, 2 Ex. 



Div. 333 ; 25 W. E. 403 ; but see 
Newhould v. Steade, 49 L. T. Bep. 
N. S. 649, C. A. 
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A summary applicatioD is made by summons, (a) 

Where an action commenced in the Chancery Division is 
to be tried by a jury and a judge of another division the 
action ought to be transferred to the latter division, (bi) 

The Bules of Court made on the Judicature Acts provide 
that the Lord Chancellor may order a cause or matter to be 
transferred from one division to another, but no transfer can 
be made from or to any division without the consent of the 
president of the division. Also that any cause or matter 
may, at any stage, be transferred from one division to 
another by an order made by the court or any judge of the 
division to which the cause or matter is assigned ; but no 
such transfer can be made without the consent of the 
president of the division to which the cause or matter is 
proposed to be transferred, (c) 

A particular application in any cause or matter may, by the 
direction of the Lord Chancellor, be heard and disposed of 
by any judge of the High Court who consents to do so, to 
whatever division or judge such cause or matter may have 
been assigned, (d) 

A cause or matter transferred from any other division to 
the Chancery Division, must, by the order directing the 
transfer, be assigned to one of the judges of that division to 
be named in the order, (e) 



2. Fbom onb Judge of the Chancery Division 

TO Anotheb. 

A cause or matter may be transferred from one judge to 
another of the Chancery Division by order of the Lord 
Chancellor. In this division the transfer may, by the 
order for transfer or a separate order, be made for the 
purpose only of hearing or of trial, and in such case the 



(a) Blewitt v. DowUng, W. N. 
1876, p. 202. 

(b) Clementa v. Norris, W. N. 
1878, p. 4 ; J(yn$8 y. Baxter, 5 Ex. 
Div. 275; 28 W. B.817. 



(c) Ord. 49, rr. 1, 3. 

(d) Ord. 49, r. 4. 

(e) Ord. 49, r. 7. As to trans- 
fer on bankrnptoy, see 46 & 47 
Vict. 0. 62, 8. 102 (4). 
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original and an j further hearing takes place before the judge 
to whom the action is transferred ; bat all other proceedings 
therein, whether before or after the hearing or trial, are to 
be taken and prosecuted in the same manner as if such 
cause or matter had not been transferred, unless the judge 
to whom the cause or matter is transferred directs that any 
further proceedings shall be taken before himself, or before 
an official or special referee, (a) 

Where an order has been made bj any judge of the 
Chancery Division for winding-up a company, or for the 
administration of the assets of any testator or intestate, 
such judge has power, without any further consent, to order 
the transfer to himself of any cause or matter pending in any 
other court or division brought or continued by or against 
such company, or by or against the executors or admiiii8'> 
trators of the testator or intestate whose assets are being so 
administered. (6) 

It would appear that the Court of Appeal has no power to 
order a transfer from one judge of the Chancery Division to 
another, even with the consent of both parties, (c) 

3. Fkom and to Distbict Registsibs. 
Where an action is brought in a district registry, any 
defendant may remove such action to London as of right in 
the cases and times following : 

(1) Where the writ is specially indorsed with a claim for 
a liquidated demand, &c., under Order ITT., rule 6, and the 
plaintiff has not, within four days after appearance thereto, 
given notice of an application to sign final judgment under 
Order XIY. (see ante, p. 53), and the defendant has not 
delivered a defence, and the time for doing so has not 
expired. 

(2) When the writ is specially indorsed, and the plaintiff 

(a) Ord. 49, rr. 1, 2. (c) Be Hutley, 1 Ch. IHt. 11 ; 

(b) Ord. 49, a. 5 ; and see Chnj). 45 L. J. 79, Ch. ; 33 L. T. Bep. 
man v. Mason, 40 L. T. Bep. N. S. N. S. 337 ; Re Boyd*8 Trusts, 1 Ch. 
678. . Diy. 12. 
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lias applied for an order to sign final judgment, and tlie 
defendant has obtained leave to defend, under Order XIV., 
and has not delivered a defence, and the time for doing so 
has not expired ; 

(3) Where the writ is not specially indorsed, and the 
defendant has appeared but has not delivered a defence, and 
the time for doing so has not expired, (a) 

In the foregoing case the removal is effected by serving 
upon the other parties to the action, and also on the district 
registrar, a notice, signed by the defendant or his solicitor, 
stating that it is desired to remove the action to London. 
But the court or a judge, if satisfied that such defendant is 
only a formal defendant, or has no substantial cause to inter- 
fere in the conduct of the action, or for other good cause, 
may order that the action proceed in the district registry, 
notwithstanding such notice, (h) 

The notice for removal must be accompanied by a certificate 
signed by the defendant or his solicitor stating that the 
defence has not been delivered, and that the time for 
delivering it has not expired, (c) 

In cases not provided for as above, the court, or a judge, 
or the district registrar may, at any time, on application 
made by any party to a cause or matter proceeding in a 
district registry, order its removal from the district registry 
to London if satisfied that there is sufficient- reason for so 
doing, and may impose such terms as may be just, (d) 

Where a cause or matter is removed from a district registry 
to London, the district registrar is to transmit to the central 
office, all original documents, if any, filed in the district 
registry, and a copy of all entries of the proceedings in the 
books of the district registry, (e) And the defendant must 
give notice to the plaintiff of an address for service in 
London, in all respects as if the appearance had been 



(a) Ord. 35, r. 13. 

(b) Ord. 35, r. 14. 

(c) Ord. 35, r. 15. 



(d) Ord. 35, p. 16. 

(e) Ord. 35, r. 20. 
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originallj entered in London. The action then proceeds as 
if it had been commenced in London, (a) 

On the other hand, any party to any cause or matter pro- 
ceeding in London may apply to the court or a judge for an 
order to remove the same from London to a district registry, 
which may be ordered accordingly, if there be sufficient 
reason for so doing, and upon such terms, if any, as may be 
just. Q>) 

4. Fbom and to CouisrTY Govbts. 

Li equity cases a judge of the Chancery Division, on an 
application at chambers by any party to the action or matter 
pending in the County Court, may transfer the same to the 
Chancery Division upon such terms, if any, as to security for 
costs or otherwise as such judge may think fit. (c) 

When a transfer is ordered the registrar is to make and 
certify under his hand office copies of all entries of record 
in the books of the court, and transmit them, together with 
all such documents as are filed in .the action, to the proper 
officer of the High Court, {d) 

Where any eqtdtable remedy or relief is claimed, if it 
appears that the subject matter of the action exceeds the 
amoimt to which the jurisdiction of the Coimty Court is 
limited, the judge of the County Court may make an order 
for the transfer of the action to the Chancery Division 
of the High Court. The registrar is to make and file 
a copy of such order and transmit the order to the proper 
officer of the Chancery Division of the High Court, and send 
notice thereof to all parties entitled to be served with a copy 
of such order, (e) 

And where in an action in the County Court the defence 



(a) 36 A 87 Viot. o. 66, 8. 65; 
Ord. 36, r. 18. 
(6) Ord. 35, r. 17. 
(e) 28 & 29 Viot. o. 99, 8. 8. 



(d) Coimty Court Boles, 1875, 
O. 20, r. 7. 

(e) 28 & 29 Viot. o. 99, 8. 9 ; 
Connty Court Bales, 1875, O. 20, 
r. 5. 
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or coimterclaim inyolyes matters beyond the jurisdiction of 
tliat court, the High Court or any judge thereof may, on the 
application of any party, order the transfer of the pro- 
ceeding into the High Court, or any division thereof. The 
record of such proceeding is to be transmitted to the proper 
officer of the High Court, (a) 

On the other hand, when an action or proceeding is 
pending in the Chancery Division which ought to have been 
commenced in the County Court, any party thereto may 
apply by summons at chambers to have the same transferred 
to the County Court, and the judge to whose court such 
action is assigned may, on such application, or without if he 
thinks fit, order such transfer to be made. (6) 

If a cause be removed from an inferior court having juris- 
diction in the cause, the costs in the court below are to be 
costs in the cause, (c) 



(a) 36 & 37 Viot. o. 66, as. 89, 
90; Connty Conrt Rules, 1875, 
O. 20, r. 7. 



(6) 30 & 31 Viot. 0. 142, s. 8. 
(c) Ord. 65, r. 3. 
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CHAPTER XXI. 



CHANGE OF PAETIES BY DEATH, 
MAEEIAGE, &c. 

FoBMEBLY where an event happened which wholly deprived 
some party to a suit of an interest in the subject matter of 
such suit, as the marriage of a female plaintiff, or if a party 
had died whose interest survived to his representatives, the 
suit was said to have abated or broken down, and required to 
be revived, (a) 

Now, however, no cause or matter is to become abated by 
reason of the marriage, death, or bankruptcy of any of the 
parties, if the cause of action survive or continue ; and does 
not become defective by the assignment, creation, or devolu- 
tion of any estate or title pendente lite ; and, whether the 
cause of action survives or not, there is to be no abatement 
by reason of the death of either party between the verdict 
or finding of the issues of fact and the judgment, but 
judgment may in such case be entered, notwithstanding the 
death. (6) 

Where a plaintiff, after action brought, became bankrupt, 
notice of motion by the defendant to dismiss the action for 
want of prosecution was, however, ordered to be served on 
the trustees in bankruptcy, (c) 

In case of the marriage, death, or bankruptcy or devolution 
of estate by operation of law of any party to a cause or matter, 



(a) Bede, PL 68. 

(b) Ord. 17, r. 1. 

(c) Wright v. Swindon, ^c, 



RouQ/wwy Company, 4 Ch. Div. 164 ; 
36 L. T. Bep. N. S. 590 ; 46 L. J. 
199, Ch. 
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the court or a judge may, if necessary for the complete settle- 
ment of all the questions involved, order that the husband, 
personal representative, trustee, or other successor in interest, 
if any, of such party, be made a party, or be served with 
notice, on such terms as are just, and make such order for 
the disposal of the cause or matter as may be just, (a) 

In case of an assignment, creation, or devolution of any 
estate or title jpeTidetde lite,- the cause or matter may be con- 
tinued by or against the person to or upon whom such estate 
or title has come or devolved. (6) 

And where, by reason of the marriage, death, bankruptcy, 
or other event, occurring after the commencement of a cause 
or matter, aud causing a change or transmiasion of interest, 
or liability, or by reason of any person interested coming 
into existence after the commencement of the cause or 
matter, it becomes necessary or desirable that any person 
not already a party to the action should be made a party, or 
that any person already a party should be made a party in 
another capacity, an order may be obtained ex parte, on an 
allegation of the facts, that the proceedings in the action be 
carried on between the continuing parties and such new party 
or^parties. (c) 

Where, in consequence of the death of a plaintiff or 
defendant, a fresh interest had arisen in another person not 
a party to the suit, and when there was no privity between 
the party who had died and the person not a party who so 
succeeded, it was decided that an order of course to revive 
under the former practice, could not be obtained on the 
ground that the suit was thereby " defective by reason of 
some change or transmission of interest or liability." (d) 

The marriage of a female defendant did not formerly 
abate the suit, it being only necessary to name the husband 



(a) Ord. 17, p. 2. 

(b) Ord. 17, r. 3. 

(c) Ord. 17, r. 4 ; and see hereon 
Andrew y. Aitken, 21 Oh. DIt. 175. 



(d) HilU v. Springett, L. Eep. 5 
Eq. 123 ; see also Chapmcm v. 
DoAfy 49 L. T. Eep. N. S. 436, 
C. A. 
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as well as the wife in the subsequent proceedings, (a) And 
now married women sue and defend as provided by the 
45 & 46 Vict, c 75 (Married Women's Property Act, 1882) 
(&), as to which see ante, pp. 23, 29. 

Where the personal representatives of a deceased party 
elect to go on with the action they are personally liable 
for costs, (c) 

When an order is necessary under the above stated rules 
it is obtained on motion or petition of course, without being 
mentioned to the court, (d) 

But it is in the discretion of the court whether it will 
allow an action which has become defective by the death of 
a party to be revived, (e) 

The order must, unless otherwise directed, be served on 
the continuing parties or their solicitors, and on the new 
party unless the person obtaining the order is the only new 
party, and it wiU be binding from the lime of service (sub- 
ject to discharge, as stated infra) , and any person served who 
is not already a party to the cause or matter must enter an 
appearance thereto within the same time and in the same 
manner as if served with a writ of summons. (/) 

Where any person under no disability, or under no dis- 
ability other than coverture, or being under any disability 
other than coverture, but having a guardian ad litem, is 
served with such order, he may apply to the court or a judge 
within twelve days after service, to discharge or vary such 
order. If the person served is under any disability other 
than coverture, and has no guardian ad litem, he has twelve 
days from the time of the appointment of a guardian ad 
litem for him to apply to discharge or vary the order, (g) 



(a) 1 Alph. Fr. 596; Ayok. Pr. 293. 

(b) Ord. 16, r. 16. 

(c) Boynton y. Boynton, 4 App. 
Oas. 733; 41 L. T. Bep. N. S. 
450; 27 W. B. 141, 825. 

(d) Eo/ey V. Jfiller, W. N. 1875, 



p. 225 ; 24 W. B. 109 ; Doreey T. 
Whittaker, W. N. 1876, p. 17. 

(«) Curtwv.i8ffc#€ld,20Ch.DiT. 
398,0. A.; 51 L. J. 535, CK; 46 
L. T. Bep. N. S. 177 ; 30 W. B. 681. 

(/) Ord. 17, r. 6. 

to) Ord. 17, rr. 6, 7. 
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A person served with notice of an administration judg- 
ment (see arUe, p. 21), and having obtained liberty to attend 
the proceedings under it, is in the same position as a party 
to the action, and is entitled to obtain an order of course to 
revive the action on the death of a sole plaintiff (a) 

When the plauitifP or defendant in a cause or matter dies, 
and the cause of action survives, and the person entitled to 
proceed &ils to do so, the <^ef endant, or person against whom 
the cause or matter may be contiuued, may apply by sum- 
mons to compel the plaintiff or person entitled to proceed, 
to proceed within a time to be ordered, and in default thereof 
judgment may be entered for the defendant, or as the case 
may be, for the person against whom the cause or matter 
might have been continued ; and in such case, if the plaintiff 
has died, execution may issue as provided by Order XLII., 
rule 23 (&), as to which see ante, p. 160. 

Where a cause or matter becomes abated, or a change of 
interest occurs, the solicitor for the plaintiff or person having 
the carriage of the proceedings, must certify the fact to the 
proper officer, who will make an entry thereof in the cause- 
book. And when a cause or matter has stood for one year 
in the cause-book as " abated," or standing over generally, 
it will, at the expiration of such time, be struck out of the 
causebook. (e) 



(a) Btirstall v. Fea/ron, 24 Ch. 
DiY. 126 ; 53 L. J. 144, Ch. ; 31 
W. E. 581. 



(h) Ord. 17, r. 8. 

(c) Ord. 17, rr. 9, 10. 
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CHAPTER XXII. 



PEOCEEDINGS IN.CHAMBEES. 

The business in chambers of the judges of the Chancery 
Division, to whom chambers are attached, (a) is to be carried 
on in conjunction with their court business (b) ; and the 
business in chambers may be divided into two kinds : (1) the 
making of orders in cases of an ordinary character, or where 
the property is of small amount ; and (2) business which is 
little more than ministerial, such as the taking of accounts 
and making inquiries directed by a judgment. 



OEiaiNATING SUMMONS. 

We have already shown {ante, pp. 188, 191,) the cases in 
which interlocutory orders may be obtained at chambers. 
Proceedings may also be originated in chambers by sum- 
mons, as for the determination of matters relating to the 
administration of ihe estate of a deceased person ; or under 
the Vendor and Purchaser Act (37 & 38 Vict. c. 78) s. 9, 
for the opinion of a judge on requisitions on a title ; applica- 
tions under the 18 & 19 Vict. c. 43, for the settlement of 
any property of any infant on marriage ; applications as to 
the guardianship and maintenance or advancement of iq- 
f ants ; &c. (c) 

As proceedings originating in chambers for administration 
purposes are important and usual, we propose to treat of 



(a) Chambers are not attached 
to all the equity judges, and the 
chamber business of the one to 
whom chambers are not attached 
is transacted in the chambers of 



one of the other judges having 
chambers so attached. 

(6) Ord. 65, r. 1. 

(c) See Ord. 55. 
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them fully : it is ordered that the executors or administrators 
of a deceased person, or the trustees under a deed or instru- 
ment, or any of them, and any person claiming to be interested 
in the relief sought as creditor, devisee, legatee, next of kin, 
or heir of a deceased person, or as cestui que trust imder any 
instrument, or as claiming under such creditor or person as 
above, may take out, as of course, an originating summons, 
returnable in chambers, seeking the determination, without 
an administration of the estate or trust, of (1) any question 
affecting the rights or interests of such creditor, devisee, &c., 
as above named ; or (2) the ascertainment of any class of 
creditors, legatees, devisees, next of kin, or others ; and (3) 
the furnishing or vouching any particular accounts by exe- 
cutors, administrators, or trustees, or (4) the payment into 
court of moneys in their hands, or (5) the doing or abstain- 
ing from doing of other acts by them in their representative 
character ; (6) the approval of any sale, purchase, compro- 
mise, or other transaction ; or (7) the determination of any 
question arising in the administration of the trust or estate. 
And the persons above named may, in like manner, obtain 
an order for the administration of the real or personal estate 
of the deceased, or of the trust. 

Where the summons is taken out by an executor, adminis- 
trator, or trustee, for the determination of any question under 
numbers 1, 6, 6, 7, it must be served upon all or one of the 
persons whose rights or interests are sought to be affected ; 
or, if under number 2, upon a member of the class ; or, if 
under number 3 or 4, upon any persons interested in the 
accounts, or money. And where administration of personal 
estate is sought, the summons must be served upon the 
residuary legatees, or next of kin, or some of them; and 
where administration of real estate is sought, it must be 
served upon the residuary devisees, or heirs, or some of 
them ; and where administration of a trust is sought, upon 
the cestuia que trusty or some of them. And if all the exe- 
cutors or administrators or trustees do not concur in taking 
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out the summons, it must be served upon those who do not 
concur. If the summons is taken out by any person other 
than the executors, administrators, or trustees, it must be 
served on such executors, administrators, or trustees, (a) 

When a proceeding is commenced by originating summons, 
such summons must be taken out in the writ department at 
the Central Ofice, and the officer issuing it must mark it 
with the name of one of the judges to whom for the time 
being chambers are attached, (b) And when any summons, 
has been taken out for administration purposes, as above 
detailed, every subsequent summons relating to the same 
estate or trust, must be marked with the name of the judge 
to whom the matter is thus assigned ; and in case any such 
subsequent summons is marked with the name of another 
judge, the executors, administrators, or trustees must apply 
for its transfer to such first-named judge, (c) 

Upon such summons the court or judge may pronounce 
such judgment as the case requires, and may give any^ 
special directions touching the carriage oi* execution of the 
judgment, or service thereof upon persons not parties. It 
is not obligatory, however, on the court or judge to pro- 
nounce judgment or make an order for the administration, 
of the trust or estate, if the questions between the parties 
can be properly determined without such judgment or 
order, (d) 

The issue of a summons for the determination, without 
administration, of the questions stated ante, p. 217, and 
numbered 1 to 7, is not to interfere with or control any 
power or discretion vested in any executor, administrator, or 
trustee, except so far as such interference or control may 
necessarily be involved in the particular relief sought, (e) 

An originating summons (for whatever purpose) is to be 



(a) See Ord. 55, rr. 3, 4, 6. 
(6) Ord. 5, r. 9 (a, 6). 

(c) Ord. 55, r. 11. 

(d) Ord. 55, rr. 8, 9, 10 ; and see 



Be Llewellyn; Lane y. La/ne, 25 
Ch. Div. 66 ; 4.9 L. T. Eep. N. S. 
399. 

(e) Ord. 55, r. 12. 
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prepared by the applicant or his solicitor, and must be sealed 
in the Central Office and marked as aforesaid, and is then 
deemed to be issued. A copy of the summons must be left 
at the Central Office, and £led there, and stamped, (a) An 
originating summons, when service is necessary, must be 
served seven clear days before the return thereof, (h) As to 
the mode of service, see ardCf p. 188. 

The day and hour for attendance under an originating 
summons are added after the sealing at the Central Office, 
by the chief clerk of the judge to whom the matter is 
assigned at chambers, to whom the summons must be taken 
for that purpose, and he also seals the summons with the 
seal used at chambers, (c) 

The summons must be duly indorsed with an address for 
service, as in the case of a writ of summons (d), as to which, 
see aTde, p. 37. 

The parties served with an originating summons, must, 
before they are heard in chambers, enter appearances at the 
Central Office, and give notice thereof, (e) 

If ar party attends the hearing or a summons at chambers 
by counsel he does so at his own risk as to the costs ; it 
being ordered that no costs of counsel attending at judges' 
chambers shall in any case be allowed, unless the judge cer- 
tifies it to be a proper case for counsel to attend. (/) This 
rule applies on taxation of costs between solicitor and 
client, as well as between party and party, (g) 

SUMMONS TO PEOCEED. 

We have before stated that a judgment in the Chancery 
Division is frequently an interlocutory one, directing accounts 



(a) Ord. 5, r. 9 (b) ; Ord. 55, r. 20. 
fb) Ord. 54, r. 4 ; see also Ord. 
55, r. 22. 

(c) Ord. 55, r. 21. 

(d) Ord.4, r. 4. 



(e) Ord. 55, r. 23. 

(/) Ord. 65, r. 16. 

(g) Be Chapmcm, 10 Q. B. Div. 
54, C. A. ; 52 L. J. 76, Q. B. ; 47 L. 
T. Bep. N. S. 426 ; 31 W. E. 266. 
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to be taken or inquiries to be made, which are usually carried 
out in the chambers of the judge p^nouucing the judgment, 
by his chief clerk; and when these accounts have been 
taken, or the inquiries - made, the resiQt is made known to 
the judge in the form of a certificate, and the cause comes 
on again before him for further consideration. 

The court or judge may, at any stage of the proceedings 
in a cause or matter, direct any necessary inquiries or accounts 
to be made or taken, notwithstanding it may appear that 
there is some special or further relief sought for or some 
special issue to be tried, as to which it may be proper 
that the cause or matter should proceed in the ordinary 
manner, (a) 

Every judgment or order for a general account of the 
personal estate of a testator or intestate must contain a 
direction for an inquiry, what parts, if any, of such personal 
estate are outstanding or undisposed of, unless the court or 
a judge otherwise directs, (h) 

Where a judgment or order directs accounts to be taken 
or inquiries to be made, each direction is to be numbered, so 
that, as far as may be, each distinct account and inquiry may 
be designated by a number, (c) 

Where a writ of summons has been indorsed with a claim 
for an account (see ante, p. 36), or where the indorsement 
thereon involves taking an accouat, then if the defendant 
either fails to appear, or, after appearance, fails to satisfy the 
court or judge, by affidavit or otherwise, that there is some 
preliminary question to be tried, an order for the proper 
accounts, with all necessary inquiries and directions is to be 
forthwith made. The application is to be made by summons, 
at any time after the time for entering an appearance has 
expired, and to be supported by affidavit, when necessary, 
filed on behalf of the plaintiff, stating concisely the grounds 
of his claim to an account, (d) 



(a) Ord. 33, r. 2. 
(6) Ord. 33, p. 6. 



(c) Ord. 33, p. 7. 

(d) Ord. 16, rp. 1, 2. 
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The party entitled to prosecute a judgment or order 
directing accounts to be taken or inquiries to be made, must, 
within ten days after it is passed and entered, bring a copy 
thereof, certified to be a true copy, into the chambers of the 
judge to whose court the cause is attached. If he makes 
default in doing this any other party to the cause or matter 
may bring in such copy, and will then become entitled to the 
conduct of the proceedings, unless otherwise ordered, (a) A 
note stating the names of the solicitors for all parties, and 
showing for which of the parties such solicitors are con- 
cerned, must be left at chambers with every judgment or 
order. (&) 

Every chief clerk has, for the purpose of proceedings 
directed to be taken before him power to issue advertise- 
ments, summon parties and witnesses, administer oaths, 
require the production of documents, take affidavits, and if 
so directed by the judge, examine parties and witnesses, 
either upon interrogatories or vivd voce, as the judge 
directs, (c) 

As soon as the certified copy of the judgment or order has 
been left at chambers a summons to proceed with the 
accounts and inquiries directed must be issued and served, 
in the manner pointed out ante, p. 188; and upon the 
return of the summons, the judge, if satisfied that all 
necessary parties have been served with notice of the 
judgment or order, gives directions as to the mode in which 
each of the accounts and inquiries is to be taken and 
prosecuted, and the evidence to be adduced in support 
thereof, and the parties who are to attend on the several 
accounts and inquiries, &c. (d) 

In any cause or matter for the administration of the estate 
of a deceased person, no party other than the executor or 
administrator is intifcled to appear either in court or in 



(o) Ord. 55, rr. 28, 32. I (c) Ord. 55, r. 16.* 

(6) Ord. 65, r. 30. | {d) Ord. 55, r. 33. ; 
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chambers on tlie claiin of any person not a party in respect 
of any debt or liability against the estate of tbe deceased, 
except by leave of the court or a judge, (a) 

If upon the hearing of a summons to proceed, or at any 
time during the prosecution of a judgment or order, it 
appears to the judge that the interest of parties can be 
classified, he may require the parties constituting a class to 
be represented by the same solicitor, and may direct what 
parties may attend all or any of the proceedings, and where 
the parties constituting a class cannot agree upon a solicitor 
to represent them, the judge may nominate such solicitor; 
and if any one of the parties constituting such class insists 
upon being represented by a different solicitor, he must pay 
all costs occasioned thereby. (6) 

Any of the parties other than those who have been 
directed to attend, may attend at their own expense, and 
upon paying the costs, if any, occasioned by such attendance ; 
or, if they think fit, they may apply by summons for liberty 
to attend at the expense of the estate, or to have the con- 
duct of the action, (c) 

If any parties summoned to attend make default, the judge 
may proceed ex parte, if he thinks it expedient to do so ; or, 
if he does not think it expedient to proceed ex parte, he may 
order a sum for costs to be paid to the party attending by 
the absent party or his solicitor personally, (d) 

As before stated, matters disposed of in chambers are, in 
the first instance, heard before the judge's chief clerk, but 
any party may, before the proceedings before him are con- 
cluded, take the opinion of the judge upon any matter 
arising in the course of the proceedings without any fresh 
summons for that purpose, (e) And this is not by way of 
appeal, but as a right, and the party So desiring the opinion 



(a) Ord. 16, r. 47. 

(b) Ord. 65^ r. 40. 

(c) iOrd. 55, r. 42. 



(d) Ord. 54, rr. 5, 7, et antSj p. 
189. 

(e) Ord. 55, r. 69. 
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of the judge may require the chief clerk to adjourn the 
matter before the judge for such purpose, (a) 

Upon the hearing of a summons evidence may be given 
by affidavit. And all affidavits which have been previously 
used and read in court upon any proceeding in a cause or 
matter, may be used before the judge in chambers. (6) 

Accounts, extracts from parish registers, particulars of 
cre3itors' debts, &c., referred to by affidavit, are not to be 
annexed to the affidavit, or referred to in the affidavit as 
annexed, but are to be referred to as exhibits ; and the 
certificate on the exhibit referred to in the affidavit signed 
by the commissioner taking the affidavit must be marked 
with the short title of the cause or matter, (c) 

Notice of the intention to use an affidavit in chambers 
must be given to the other parties, {d) 

A person may be cross-examined on his affidavit by order 
of the court or a judge, on the application of either party, (e) 

When an account is directed to be taken by a judgment or 
order, it may, either by the same or any subsequent order, be 
directed that the books of account in which the accounts in 
question have been kept, shall be taken as prima facie 
evidence of the truth of the matters therein contained, 
with liberty to the parties interested to take objections 
thereto. (/) 

The accounting party must, unless otherwise ordered, 
verify his account by affidavit. The items on each side of 
the account must be numbered consecutively, and the 
account must be referred to by the affidavit as an exhibit, 
and left in chambers, or with the referee, if he is ordered to 
take the account, (g) 

Any party seeking to charge an accounting party beyond 
what he has by his account admitted to have received, must 



(a) See 8mith v. Watts, 22 Ch. 
Div. 5 ; 48 L. T. Eep. N. S. 169 ; 
52 L. J. 209, Ch. ; 31 W. R. 262. 

(b) Ord. 38, rr. 1, 21. 
<c) Ord. 38, rr. 23, 24. 



(d) Ord. 38, r. 20. 

(e) Ord. 38, r. 1. 
(/) Ord. 33, r. 3. 
(flf) Ord. 33, r. 4. 
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give notice thereof to the accounting party, stating as far 
as he is able, the amount sought to be charged, and the 
particulars thereof in a short and succinct manner, (a) 

The judge in chambers may obtain the assistance of 
accountants, merchants, actuaries, and other scientific per- 
sons, the better to enable any matter at once to be 
determined, &c. (6) 

When it is necessary to ascertain what parties are in- 
terested under a judgment or order, an advertisement is 
issued asking them to come forward, as for creditors, heirs, 
next of kin, &c. The advertisement is prepared by the 
party prosecuting the judgment or order, and is approved 
and signed by the chief clerk. The advertisement for 
creditors and claimants, fixes a time within which each 
claimant, not being a creditor, is to come in and prove his 
claim, and within which each creditor is to send to the 
executor or administrator, or his solicitor, the name and 
address of such creditor, and the full particulars of his 
claim, and a statement of his account, and the nature of the 
security, if any, held by him. A time is also fixed for adju- 
dicating on the claims, (c) 

A peremptory advertisement and only one is issued, unless 
for special reasons it is thought necessary to issue a second 
or further advertisement; and any advertisement may be 
repeated as many times and in such papers as may be 
directed, (d) 

Unless otherwise ordered, all persons who do not come in 
and prove their claims within the time fixed for such purpose 
by the advertisement, are to be excluded from the benefit of 
the judgment or order. And after this time no claims are 
to be received (except in case of an adjournment day for 
hearing undisposed of claims), unless the judge at chambers, 
on application by summons, gives special leave, and then 



(o) Ord. 33, p 5. 



(b) Ord. 55, r. 19. (d) Ord. 55, r. 45. 



(c) Ord. 55, rr. 44, 46, 47. 
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upon such terms as to costs and otherwise as the judge 
thinks fit. (a) 

Claimants filing affidavits need not take office copies, it 
being the duty of the person who examines the claims to do 
this, and produce them at the hearing, unless the judge 
otherwise directs, (h) 

A creditor need not make any affidavit nor attend in sup- 
port of his claim, except to produce his security, unless he is 
served with a notice requiring him to do so. But he is bound 
to produce his security, if any, at the time specified in 
the advertisement ; and, if required by notice in writing from 
the executor or administrator, he must produce all other 
deeds and documents necessary to substantiate his claim at 
the time specified in the notice before the judge at chambers ; 
and in case of neglect or refusal to do this, he is not to be 
allowed any costs of proving his claim, unless otherwise 
ordered, (c) 

The executor or administrator, or such other party as the 
judge shall direct, after examining the claims of creditors 
sent in, must, seven clear days before adjudication, file an 
affidavit, made by him either alone or jointly with his solicitor, 
&c., verifying a list of the claims sent in pursuant to the 
advertisement, stating which of such claims, or parts thereof, 
are in his opinion and belief justly due, and proper to be 
allowed against the estate of the deceased, and the reasons 
for such belief, (d) 

If on the day appointed for hearing the claims any of 
them remain undisposed of, an adjournment day for hearing 
them is to be fixed; and where further evidence is to be 
adduced, a time may be named for closing evidence on both 
sides, (e) 

At the adjudication of the claims of creditors the judge 



(a) Ord. 55, rr. 44, 57. 

(6) Ord. 55, r. 48. 

(c) Ord. 55, rr. 49, 50, 51. 



(d) Ord. 55, r. 52. 

(e) Ord. 55, r. 54. 
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maj allow any of them, wholly or in part, without proof by 
the creditors, or, if he thinks fit, require any creditor to 
attend and prove his daim, or any part of it, and direct an 
investigation of any claims not allowed, &c. (a) 

Notice must be given by the executor or administrator, or 
such other party as the judge shall direct, to every creditor 
whose claim, or part thereof, has been allowed without proof ; 
also to every creditor whom the judge directs to attend and 
prove his daim, or part of it, by a time to be named in the 
notice, not being less than seven days after such notice, such 
time being the adjournment day for adjudication on claims, 
and if any creditor &uls to comply with the notice, his claim, 
or the part specified, is to be disallowed, (h) 

A creditor who has established his debt in chambers under 
a judgment or order, is entitled to the costs of so establishing 
it, and the sum to be allowed for his costs is to be fixed by 
the judge, unless he thinks fit to direct the taxation thereof ; 
and the amount of such sum or costs is to be added to the 
debt established, (c) 

Where any judgment or order is made for payment by 
the Postmast-er-Greneral to creditors, the party prosecuting 
the judgment or order must send to each creditor or his 
solidtor a notice that the cheque may be received from the 
Postmaster-General, and, if required, produce the judgment 
or order and other papers necessary to enable the creditors 
to receive their cheques and get them passed, (d) 

Where a judgment or order is made directing an account 
of the debts of a deceased person, interest is to be computed 
on such of them as carry interest at the rate they respec- 
tively carry, and as to all others, at the rate of four per cent, 
per annum from the date of the judgment or order, unless 
otherwise ordered. Where the debt does not carry interest 
which is established in chambers under a judgment or order. 



(a) Ord. 55, r. 55. 

(b) Ord. 65, r. 56. 



(c) Ord. 55, r. 58. 

(d) Ord. 55, r. 60 ; et ante, p. 90. 
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this interest is to be payable out of any assets whicb remain 
after satisfying the costs of the cause or matter, the debts 
established, and the interest of such debts as by law carry 
interest, (a) 

So where an account of legacies is ordered, interest is to 
be computed on them after the rate of four per cent, per 
annum from the end of one year after the testator's death, 
unless otherwise ordered, or unless any other time of pay- 
ment or rate of interest is directed by the will. (&) 

When the accounts have been taken and the inquiries 
made and the claims adjudicated on, or the other proceed- 
ings directed taken, the judge's chief clerk states the result 
thereof in a concise certificate to the judge. The certificate 
must not, unless circumstances render it necessary, set out 
the judgment or order, or any documents, or evidence or 
reasons, but must refer thereto, or particular paragraphs 
thereof, so that it may appear upon what the result stated 
in the certificate is founded, (c) 

Where an account is directed, the certificate must not 
set out the account by way of schedule, but must state 
the result of the account, and refer to it verified by the 
affidavit filed, and specify by the numbers attached to the 
items therein which, if any, of such items have been dis- 
allowed or varied, or added to by way of surcharge, (d) 

Where the account verified by the affidavit has been so 
altered that a fair transcript becomes necessary, it is to be 
made by the party prosecuting the judgment or order, and 
is then to be referred to by the certificate. The account and 
the transcript, if any, are to be filed in the Central Office 
forthwith, or retained in chambers and ultimately filed, as 
the judge in chambers directs. No copy of the account, 
however, need be taken by any party, (e) 



(a) Ord. 55, rr. 62, 63. 

(b) Ord. 55, r. 64. 

(c) Ord. 55, rr. 65, 66. 

Q 2 



(d) Ord. 55, r. 68. 

(e) Ord. 55, r. 68. 
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It is not now necessary for the judge to sign the certificate, 
and unless an order to discharge or vary it is made, it is to 
be deemed to be approved and adopted by the judge. But 
when the certi^cate is settled and transcribed it must be 
signed by the chief clerk, (e) 

After the certificate lias been transmitted by the chief 
clerk to the Central Office to be filed it is then binding on all 
the parties to the proceedings, unless discharged or varied 
upon summons before the expiration of eight clear days after 
such filing ; but applications to discharge or vary certificates 
to be acted upon by the Postmaster-General without further 
order, or certificates on passing receiver's accounts, must be 
made within two clear days after the filing thereof. (&) 

The judge may, if special circumstances require it, upon an 
application by motion or summons, direct a certificate to be 
disdiarged or varied at any time after it has become binding- 
on the parties, (c) 

As to keeping notes of proceedings in chambers, and as to 
the mode of drawing up orders in chambers, see ante, p. 189. 

When any matter originating in chambers has at the 
hearing been adjourned for further consideration in chambers, 
such matter may, after the expiration of eight days, and 
within fourteen days from the filing of the chief clerk's 
certificate, be brought on for further consideration by a 
summons to be taken out by the party having the conduct of 
the matter, which must be served six clear days before the 
return ; after the expiration of such fourteen days the sum- 
mons may be taken out by any other party. This rule does 
not apply to any matter the further consideration whereof 
has been adjourned into court, (d) the practice whereon will 
be found detailed in the following chapter. 

If in any cause or matter relating to any real estate it 
appears necessary or expedient that it, or any part of it, 



(a) Ord. 55, rr. 65, 67. 

(b) Ord. 55, r. 70. 



(c) Ord. 55, p. 71. 

(d) Ord. 55, p. 72. 
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jsliould be sold, the court or a judge may order the same to 
be sold, (a) 

Where a judgment or order is given or made, whether in 
<50urt or in chambers, directing any property to be sold, the 
same must, unless otherwise ordered, be sold with the appro- 
bation of the judge to whom the cause or matter is assigned, 
to the best purchaser that can be got, to be allowed by the 
judge. (&) 

The sale is conducted through the intervention of the 
judge's chief clerk in chambers. The remarks made ante, 
p. 221, as to carrying the judgment or order into chambers 
and taking out a summons to proceed, apply when a sale is 
directed. 

Before any estate or interest is put up for sale under a 
judgment or order, an abstract of the title must, unless 
otherwise ordered, be laid before some conveyancing counsel 
approved by the court or a judge for his opinion thereon, to 
enable proper directions to be given respecting the conditions 
of sale and other matters connected with the sale, (c) , 

The conditions of sale must specify a time for the delivery 
of the abstract of title to the purchaser or to his solicitor, (d) 

Affidavits for the purpose of enabling the judge to fix 
reserved biddings must state the value of the property by 
reference to an exhibit containing such value, so that the 
value may not be disclosed by the affidavit when filed, (e) 

As soon as particulars and conditions of sale settled at 
chambers are printed, two copies thereof, certified by the 
solicitor to be correct prints of the particulars and conditions 
settled at chambers, are to be left at chambers. (/) 

The court or judge may refer to the conveyancing counsel 
of the court any matter relating to the investigation of the 
title to an estate with a view to a sale or purchase thereof, or 



(a) Ord. 61, r. 1. 

(b) Ord. 51, r. 3. 

(c) Ord. 51, r. 2. 



{d) Ord. 51, r. 2. 
(e) Ord. 51, r. 4. 
(/) Ord. 51, r. 5. 
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to the settlement of the draft of a conveyance, mortgage^ 
settlement, or other instrument, or any other matter which 
the court or judge may think fit to refer, and may receive 
and act upon the opinion given in the matter referred, (a) 

After the affidavit of value and the exhibit thereto are 
left in chambers, an appointment is served for the purpose 
of fixing the biddings, the place of sale, appointment and 
remuneration of the auctioneer, and other usual requisites 
on a sale by auction, (h) 

The dale having taken place, an office copy of the affidavit 
of the person appointed to sell, of the result of the sale, 
with the bidding paper and particulars therein referred to, 
must be left at chambers at least one clear day before the 
day appointed for settling the certificate of the result of the 
sale, (c) 

After the title is approved by the purchaser, he obtains an 
order for payment of the purchase money into court. 

All proper parties must join in the sale and conveyance as 
the judge directs ; and any party bound by the order for sale 
and in possession of the estate, or in receipt of the rents 
and profits thereof, will be compelled to deliver up such 
possession or receipt to the purchaser, or such other person 
as may be directed, (d) 

In case of fraud or improper conduct in the management 
of the sale, the court may open the biddings and order the 
property to be resold on such terms as to costs or otherwise 
as the court or judge thinks fit. (e) 

Where a summons has been heard in chambers and an 
order made by the judge and not adjourned into court, and 
there is a desire to appeal against it, the proper course is 
to make an application in chambers and not to move in 
court. (/) 



(a) Ord. 61, r. 7. 

(6) See 1 Alph. Pr. 738. 

(c) Ord. 51, r, 6. 

(d) Ord. 51, rr. 1, 3. 



(e) 31 & 32 Vict. o. 48, a. 7. 
(/) Re Bullers Wharf Company^ 
21 Ch. Div. 131. 
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CHAPTER XXm. 



FUETHER CONSIDERATION. 

When a cause or matter has been adjourned for further 
consideration, the same may, after the expiration of eight 
days and within fourteen days from the filing of the chief 
clerk's certificate, be set down by the registrar for further 
consideration, on the written request of the solicitor for the 
plaintiff or party having the conduct of the proceedings ; 
and after the expiration of such fourteen days the cause or 
matter may be set down on the written request of the 
solicitor for the plaintiff or any other party, (a) 

The solicitor setting down the cause or matter must pro- 
duce to the registrar the judgment or order adjourning 
further consideration, or an office copy thereof, and an office 
copy of the chief clerk's certificate, or a memorandum of 
the date of the filing of the certificate, indorsed on the 
request by the proper officer; and notice thereof must be 
given to the other parties in the action at least six days before 
the day for which the same is marked for further con- 
sideration, (h) 

The dause or matter, when so set down, is not to be put 
into the paper for further consideration until the expiration 
of teti days from the day on which the same was so set 
down, (c) 

The cause is heard on further consideration before the 
judge before whom the original hearing took place. 

No further evidence than the certificate, as to matters 



(a) Ord. 36, r. 21. 

(b) Ord. 36, r. 21. 



(c) Ord. 36, r. 21. 



232 Further Consideration. 

directly in issue in the cause, will be received on the hearing 
on further consideration; but if necessary the court will, 
at the suggestion of counsel, direct further inquiries as to 
such matters, and matters not directly in issue may, if the 
court thinks fit, be proved by affidavit. Copies of the judg- 
ment or order adjourning the further consideration, and the 
chief clerk-s certificate, and any other orders or certificates 
referred to at the hearing, should be left by the solicitor 
setting down the cause for the use of the judge, (a) 

At the hearing on further consideration the court will 
make such further order in the cause as, upon reading the 
chief clerk's certificate, appears to be consistent with the 
justice of the case as it stands upon the judgment and 
certificate. (&) 

(a) 1 Alph. Pr. 409, 410. | (b) 1 Alph. Pr. 410. 
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CHAPTER XXIV. 



COSTS. 



;SuBJECT to the provisions of the Judicature Acts and the 
Eules of Court, the cost§ of and incident to all proceedings 
in the Supreme Court, including the administration of estates 
ttnd trusts, are in the discretion of the court or judge. 
Nothing herein contained is, however, to deprive an executor, 
administrator, trustee, or mortgagee who has not imreason- 
ably instituted or carried on or resisted any proceedings, of 
any right to costs out of a particular estate or fund to which 
he would be entitled according to the rales hitherto acted 
upon in the Chancery Division, (a) 

And where a cause, matter, or issue is tried with a jury, 
the costs are to follow the event, unless the judge by whom 
such cause, &c., is tried, or the court, for good cause, other- 
wise orders, (h) 

Costs are allowed first as between party and party, and 
secondly as between solicitor and client, the former being 
taxed more strictly than the latter. It is of the former we 
propose to treat. 

Costs are taxed on two scales, viz., the higher and the 
lower scale. 

In future solicitors will be only entitled to charge and be 
allowed the fees set forth in the lower scale in all causes or 
matters, and no higher fees are to be allowed in any case, 
except such as are by this order otherwise provided for. (c) 

The higher scale of fees may be allowed either generally 



(a) Ord. 65, r. 1. 
(h) Ord. 65, r. 1. 



(c) Ord. 65, r. 8. 



234 ' Cost$. 

in any cause or matter, or as to the costs of some particular 
application made or business done in the cause or ^iatter, if, 
on special grounds arising out of the nature and importance, 
or the difficulty or urgency of the case, the court or judge, at 
the trial or hearing, or further consideration of the cause or 
matter, or at the hearing of any application therein, whether 
the cause or matter be or be not brought to trial or hearing,.* 
or further consideration, so orders ; or if the taxing master,, 
under directions given for that purpose by the court or a 
judge, thinks that such allowance ought to be so made upon 
the special grounds above stated, (a) 

The court will not order a taxation on the higher scale 
merely on account of the amount of the subject-matter in 
controversy, that not constituting " special grounds," Ac. (h} 

Every reference for the taxation of costs in the Chancery 
Division must as a rule be made to the taxing master in 
rotation, (c) 

Every bill of costs left for taxation must be indorsed with 
the name and address of the solicitor by whom it is so left, 
and also with the name and address of the solicitor for whom 
he is agent, if any, including any solicitor who is entitled 
or intended to participate in the costs to be taxed, (d) 

One day's notice of taxing costs, together with a copy of 
the bill of costs and affidavit of increase, if any, must be 
given by the solicitor of the party whose costs are to be- 
taxed to the other party or his solicitor, in all cases where a 
notice to tax is necessary. Notice to tax is not necessary in 
any case where the defendant has not appeared in person or 
by solicitor or by guardian, (e) 

Where costs are to be paid or borne by another party, no 
costs are to be allowed which do not appear to the taxing 
master to have been necessary or proper for the attainment 
of justice or defending the rights of the party, or which 

* 

(a) Ord. 65, r. 9. I (c) Ord. 65, r. 18. 

(6) In re 8pettigue*t Trust, 32 (d) Ord. 65, r. 27, anb-r. 58. 

W. E. 385 ; W. N., 1884, p. 6. | (e) Ord. 65, rr. 16, 17. 
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appear to have been incurred through over caution, negli* 
gence, or mistake, or merely at the desire of the party, (a) 

And the court or judge may at the hearing of any cause 
or matter, or upon any application in court or in chambers, 
and whether the same is objected to or not, direct that the 
costs of any indorsement on a writ of summons, pleading, or 
other proceeding which is improper, vexatious, or unneces- 
sary, or caused by misconduct or negligence, be disallowed, or 
may direct the taxing ofl&cer to disallow the costs thereof ;. 
and the party whose costs are so disallowed must pay the 
costs occasioned thereby to the other parties; and in any 
case where such question has not been dealt with by the 
court or judge, it is the duty of the taxing officer to deal 
with it for the above purpose, and to the same result, (h) 

Upon interlocutory applications, where the court or a judge 
thinks fit to award costs to any party, the order may direct 
payment of a gross sum in lieu of taxed costs, and by and 
to whom such gross sum is to be paid, (c) 

Where any party entitled to costs refuses or neglects to 
bring in his costs for taxation, or to procure the same to be 
taxed, and thereby prejudices any other party, the taxing 
officer is to be at liberty to certify the costs of the other 
parties, and also certify such refusal or neglect ; or may 
allow such party refusing or neglecting a nominal or other 
sum for such costs, so as to prevent any other party being^ 
prejudiced by such refusal or neglect, (d) 

The taxation of a bill of costs in the Chancery Division is; 
conducted in the following manner : the bill of costs i& 
copied on foolscap paper, with a margin for deductions on 
the left-hand side, the name of the taxing master in rotation 
is next obtained, and a certified copy of the judgment or 
order indorsed with a reference to the master, and marked 
by his clerk, and a copy of the bill of costs, are left witk 



(a) Ord. 65, r. 27, flub-r. 29. I (c) Ord. 65, r. 23. 

(6) Ord. 65, r. 27, snb-r. 20. | (d) Ord. 65, r. 27, sub-r. 28. 
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sucli clerk. The various papers in the cause arranged in 
proper order, with vouchers for all fees and disbursements 
must also be left with the taxing master's clerk. A warrant 
on leaving is then' taken out, and warrant to tax is also issued 
and copies served on the opposite party. The solicitors for 
the parties attend the taxing master on the day appointed for 
taxation, and the master taxes the bill. The bill is then cast 
up by ' the solicitors and the deductions subtracted, after 
which they are checked by the taxing master's clerk and the 
bill is signed by the taxing master, (a) 

If it is intended to enforce payment of the costs, or if 
evidence of the amount is required, a certificate of the 
taxation must be obtained from the taxing master and filed 
in the Central Office, and an office copy obtained. (6) 

Any party who is dissatisfied with the allowance or dis- 
allowance by the taxing master of the whole or any part of 
any item or items may, before the certificate or allocatur is 
signed, deliver to opposite party, and carry in before the 
taxing master, a written objection to such allowance or dis- 
allowance, concisely specifying them and the grounds of such 
objection, and may thereupon apply to the taxing master to 
review the taxation thereof; whereupon the taxing master is to 
reconsider and review his taxation upon such objections, (c) 

No subpoena for the payment of costs, and, unless by leave 
of the court or a judge, no sequestration to enforce such 
payment can be issued, (d) 

When any money or costs are payable under a judgment 
or order to any person, he is, so soon as the money or costs 
are payable, entitled to issue one or more writs of fi, fa. or 
elegit to enforce payment, but if the judgment or order is for 
payment within a period therein mentioned, no such writ can 
be issued until after the expiration of such period : and the 
<30urt or judge may stay execution until a time to be fixed, (e) 



(a) Ayck. Pr. 427, 428, 9tli ed. ; 
1 Alph. 'Pi-. 237, 240. 
(h) 1 Alph. Pr. 240. 



(c) Ord. 65, r. 27, sub-rr. 39, 40. 

(d) Ord. 43, r. 7. 

(e) Ord. 42, r. 17. 
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In certain cases a plaintiff may be compelled to give security 
to the defendant for the costs which may be payable by such 
plaintiff. Thus, if a plaintiff resides out of the jurisdiction 
of the court (not being in Scotland or Ireland), the defendant 
is entitled to an order for security for costs, (a) If, how- 
ever, there are several plaintiffs, they must all reside abroad 
in order to entitle the defendant to this order, for if one 
be within the jurisdiction the defendant is not entitled to 
security. (Jb) Neither will the plaintiff be ordered to give 
security where he is residing abroad in actual service as a 
British officer, (c) But if the plaintiff appears to have no 
fixed residence, he will be ordered to give security ; and if 
the plaintiff's residence as described be insufficient or vague, 
security will be ordered, (d) A plaintiff will not, however, be 
compelled to give security merely on the ground that at the 
time of commencing his action the plaintiff was not actually 
resident at the place of which he is described, (e) 

And if a defendant admits a plaintiff's claim, a foreigner 
residing abroad, and sets up an independent counter-claim, 
such defendant is not entitled to security for costs. (/) 

Since the Married Women's Property Act, 1882, a married 
woman is not liable to give security for costs, {g) 

A limited company suing may be ordered to give security 
for costs if it appears that the assets of the company will 
not be sufficient to pay the defendant's costs if he succeeds 
in his defence. (K) 



(a) Ayck. Pr. 432, 9tli ed. ; 
Republic of Costa B/ica t. Erlanger, 
3 Ch. Div. 62 ; 45 L. J. 743, Ch. ; 
Redondo y. Chaytor, 4 Q. B. Div. 
453 ; 40 L. T. Rep. N. S. 797 ; 27 
W. B. 701 ; Raehum v. Andrews^ 9 
Q. B. Div. 118. 

(6) Walker v. Easterly, 6 Ves. 
61 i ; D*Hormu8gee ^ Co. v. Orey, 
10 Q. B. Div. 13. 

(c) Evelyn v. Chippendale, 9 
Sim. 497. 



{d) Oldaley. Whiteliead, S2L.T. 
269. 

(e) Hurst v. Padwicky 17 L. J. 
169, Ch. 

(/) Winter/ield v. Bradnum, 3 
Q. B. Div. 224, C. A. ; 47 L. J. 
270, Q. B. ; 38 L. T. Eep. N. S. 
250; 26 W. E. 742. 

{g) Threlfall v. Wilson, 8 Prob. 
Div. 18 ; Severance v. Civil Service 
Supply Associationy 48 L. T. Bep. 
N. S. 485. 

{h) 25 & 26 Vict. o. 89, s. 69. 
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It was formerly held that the defendant should lose no 
time in applying for security for costs after the facts relied 
upon came to his knowledge, for, if he took any subsequent 
steps in the cause with such knowledge, he waived his right 
to security, (a) But it has lately been decided that the court 
may, in a proper case, at any time during the action, order 
that security be given, although no previous application has 
been made, (h) 

In any cause or matter in which security for costs is re- 
quired, the security is to be of such amoimt and given at 
such times and in such manner and form as the court or 
judge directs, (c) 

Where a bond is to be given as security foV costs, it must, 
unless the court or a judge otherwise directs, be given to the 
party or person requiring the security, and not to an officer 
of the court, (d) 

As to security for costs on an appeal, see ante, 
pp. 196, 199. 



(a) Ayck. Pr. 434, 9th ed. 
(6) Lydney and Wigpool Iron Ore 
Co. V. Bird, 23 Ch. Div. 358 ; 48 



L. T. Eep. N. S. 893 ; 62 L. J. 
385, Ch. 

(c) Ord. 65, r. 6. 

(d) Ord. 65, r. 7. 
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CHAPTER XXV. 



A SUMMAEY OF THE PEOCEEDINGS IN AN 
ACTION IN THE QUEEN'S BENCH DIVISION 
OP THE HIGH COXJET. 

Wb now propose to give a summary of the proceedings in an 
action in the Queen's Bench Division,, showing in what 
particulars the practice in actions in the Chancery and 
Queen's Bench Divisions chiefly differs. First, however, it 
will be necessary to trace the origin of the jurisdiction of the 
Queen's Bench Division. 

Origin and History of the Coubts op Common Law. 

The Superior Courts of Common Law were the Queen's 
(or King's) Bench, the Common Pleas, and the Exchequer. 

The Queen's (or King's) Bench is the remains of the 
Aula Begis, and for that reason the reigning monarch might 
order it to accompany his own person, which privilege 
Edward I. enforced by commanding it to follow him to 
Eoxburgh, in Scotland, where it sat for some time. But for 
many centuries past, except during the civil wars and the 
plague, it was stationary at Westminster, having a chief 
justice and a staff of puisne judges and ministerial officers, 
the most important being the masters. 

The jurisdiction of this court was twofold, having a civil 
or plea side, and a criminal or crown side. It had also a 
superintending power over inferior tribunals. 

At first the Queen's Bench had no jurisdiction over purely 
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civil causes, yet by a series of fictions it obtained such juris- 
diction: for it declared that a person in custody of its 
marshal was before it for every purpose ; and as actions of 
trespass were still considered to be within its jurisdiction, 
being criminal in their nature, and the defendant liable to 
pay a fine to the Crown, the plaintiff was permitted to issue 
a writ, called a bill of Middlesex, charging the defendant 
with a trespass, which, being then a cause for which a man 
might be arrested, he was taken and committed to the 
Marshalsea, and being once there the plaintiff was at liberty 
to declare against him for any other cause of action. This 
principle was afterwards carried to a greater extent, it being 
held that the defendant's appearance, or putting in bail, 
answered the same purpose ; for then, although, not in the 
real, he was in the constructive custody of the marshal. And 
on account' of this fiction, till the passing of the statute 
2 Will. 4, c. 39, all writs issuing out of the Queen's Bench 
described the cause of action to be trespass, in bailable cases 
mentioning the real ground afterwards in an ac etiam clause, 
as if it were merely subsidiary to the fictitious one ; and 
every declaration by bill in the Queen's Bench stated the 
defendant to be in the custody of the marshal of the Mar- 
shalsea, (a) 

The Court of Common Pleas, sometimes called the Court 
of Common Bench, was also a court of record, having a 
similar number of judges and other officers, as the Court of 
Queen's Bench, and they were appointed in a similar 
manner. 

This court seems to have been first separated or distin- 
guishable from the Aula Begis in the time of Bichard I., or 
perhaps in that of King John, though, according to Mr. 
Maddox, it was not firmly established as an independent 
tribxmal till the reign of Henry HI. This opinion may have 
arisen from the fact that it was directed in Magna Charta 

(a) Sm. Aot. Law, Ch. 1 ; Broom, Com. Law, Ch. 2. 
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_ ■ ' 

that the Common Pleas should thenceforth remain stationary 
at Westminster, which Act was confirmed by Henry lET. (a) 

The jmisdiotion of this court was confined to civil matters 
only. But it had exclusive jurisdiction in the following 
cases : Begistration of judgments, and writs of execution 
under the Acts 1 & 2 Vict. c. 110, 2 & 3 Vict. c. 11, 3 & 4 
Vict. c. 82, 18 Vict. c. 16, 23 & 24 Vict. c. 38, 27 & 28 Vict, 
c. 112 ; under the 3 & Will. 4, c. 74, as to the acknowledg- 
ment of deeds by married women passing their property ; and 
in appeals from Eevising Barristers' Courts. 

The Court of Exchequer of Pleas was also presided over 
by five judges, a Lord Chief Baron, and four puisne barons, 
created by patent, who were assisted by a similar stafit of 
masters and other officers, as the other two courts. 

This court seems to have been the first offshoot from the 
great Aula Begis, and to it all matters relating to the king's 
revenue were consigned. It had at first no other jurisdiction, 
but, like the Queen's Bench, extended its jurisdiction by a 
fiction ; for the plaintiff in his writ and declaration stated 
that he was *' a debtor to the king," and less able to pay his 
debts by reason of the defendant's not paying the plaintiff, 
and the writ was from this cause called the writ of quo 
minvs; and this* statement, though in ninety- cases out of a 
hundred a mere fiction, was not allowed to be contradicted, 
and was held to render the cause of action a matter affecting 
the revenue, so as to invest the Exchequer with a jurisdiction 
over it. It also by similar means gained an equitable juris- 
diction between subject and subject. 

Thus did the Queen's Bench and Exchequer of Pleas gain 
a jurisdiction over civil matters, by means of a fiction. By 
the Uniformity of Process Act (2 Will. 4, c. 39), however, 
though this jurisdiction was fully recognised, the fictitious 
mode of proceeding was abolished, and the 15 & 16 Vict. c. 
TQj gave the three Superior Courts a concurrent jurisdiction 

(a) See Broom's Com. Law, Ch. 2 ; Sm. Act. Law, Oh. 1. 
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in personal actions, which was in all cases commenced by 
writ of summons. The equitable jurisdiction of the Court 
of Exchequer was taken away by the 5 Vict. c. 6, and 
transferred to the Court of Chancery, (a) 

There were also Courts of Nisi Prius held for the trial of 
issues of fact before a jury and presiding judge. The origin 
and history of these courts may be thus shortly stated. 
There was a sort of real action called an assize, which was 
tried in the very county in which the land in question lay, by 
judges holding the king's commission for that purpose, and 
who were styled justices of assize. The justices of assize 
came into use in the room of the ancient justices in eyre, 
justidarii in itinere ; who seemed to have been established by 
Henry II., being delegated from the Aula Regis, and looked 
upon as members thereof ; and they made their circuit round 
the kingdom once in seven years, for the purpose of trying 
causes ; afterwards, by Magna Charta, they were ordered to 
go once a year. By the 1 Edw. 13, c. 30, usually termed the 
Statute of Nisi Prius, it was enacted that these justices of 
assize should try other issues, return the verdicts into the 
court above, and in order to enable them to do so, the 
old writ of venire (now abolished) was altered, and instead 
of ordering the sheriff to return the jur6rs to the cowrt ai 
WeslminsteTj he was ordered to bring them to Westminster 
on a certain day. Nisi Prius, t.e., unless before that day the 
justices of assize came into the county ; for then the statute 
rendered it his duty to return the jury, not to the court, but 
before the justices of assize. Hence it is that judges are 
said to sit at Nisi Prius, and trials to take place at the 
assizes; though the real actions of assize long ago became 
obsolete, and were altogether abolished by statute 3 & 4 
Will. 4, c. 27. And, as stated ante, p. 9, the jurisdictipn 
possessed and exercised by the courts created by Commis- 

(a) See Broom's Com. Law, Ch. 2; Sm. Act. Law, Ch. 1. 



The Queen's Bench Division, its Judges, &e. 243 

sions of Assize is,by tlie 36 & 37 Vict. c. 66, s. 16, transferred 
to and vested ia the High Court of Justice. 

The Queen's Bench Division, Its Jtjdoes and Ofiticebs 

TJNDEE THE jTrDICATXTBE ACTS. 

As we have stated (ante, p. 9), the Courts of Queen's 
Bench, Common Pleas, and Exchequer ceased to exist as 
separate courts, being consolidated together with the Court 
of Chancery and the Courts of Probate, Divorce, and 
Admiralty, <fcc., into one Supreme Court by the Judicature 
Acts, and separated into two great divisions, the High Court 
of Justice and the Court of Appeal. 

The Queen's Bench Division, the Common Pleas Division, 
and the Exchequer Division continued as three separate 
divisions of the High Court, each with a president and staff 
of judges, until the year 1880. In that year, by an Order in 
Council, the offices of Chief Justice of the Common Pleas 
and Chief Baron of the Exchequer were abolished, and the 
Common Pleas Division and the Exchequer Division were 
merged into and consolidated with the Queen's Bench 
Division, which now has jurisdiction in all those matters and 
proceedings formerly possessed by the Common Pleas and 
Exchequer Divisions, as well as its own original jurisdic- 
tion, (a) 

To the Queen's Bench Division also has been assigned the 
jurisdiction of the London Bankruptcy Court, which is now 
united and consolidated with the Supreme Court, (h) 

The judges of the Queen's Bench Division are the Lord 
Chief Justice of England, who is president, and a large staff 
of judges of first instance, (c) 

A judge sitting in court is deemed to constitute a court of 
the High Court of Justice, and may exercise the jurisdiction 



(a) Order in Council, Deo. 16, 
1880. 

(&) 46 & 47 Viot. 0. 52, s. 93; 
Ord. Jan. 1, 1884. 

B 2 



(c) 36 & 37 Viot. 0. 66, b. 31 ; 
Ord. Ool. 8up. 
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detaOed amie, pp. 10, 11, wMch is the usual mode of con- 
gtitatmg a court for the dispatch of bosiness in the Ohanceiy 
DiTision. And in the Queen's Bench IXvision, proceedings 
in an action therein are, so £ur as practicable and convenient, 
to be heard and determined before a single judge, and in- 
eluding all proceedings subsequent to trial down to and 
including final judgment, except proceedings on appeal and 
proceedings otherwise excepted, (a) 

Diyisional Courts of the High Court may, however, be 
held for the transaction of any business which may, for the 
time being, be ordered bj Rules of Court to be heard before 
such courts. . And anj such Divisional Court is to be 
constituted of two judges and no more, unless the president 
of the division to which such divisional court belongs, with 
the concurrence of a majoritj of the other judges of such 
division, is of opinion that it should consist of more thaii 
two, in which case it is to consist of such number of judges 
as may be thought expedient, (hi) 

The following proceedings and matters are to be heard 
and determined before IHvisional Courts, saving, however, 
the power of a single judge to hear and determine such pro- 
ceedings and matters as he has heretofore had power to do : 

(1) Proceedings on the Crown side of the Queen's Bench 
Division ; (2) Appeals from revising barristers, and proceed- 
ings relating to parliamentary and municipal election peti- 
tions ; (3) Appeals under sect. 6 of the County Courts Act, 
1875 ; (4) Proceedings on the revenue side of the Queen's 
Bench Division ; (5) Proceedings directed by any statute to 
be taken before the court, and in which the decision is final ; 
(6) Cases stated by the Railway Commissioners under the 
36 & 37 Vict. c. 48 ; (7) Cases of habeas corptcs, in which the 
judge directs that an order nisi for the writ, or the writ be 
made returnable before a divisional court ; (8) Special cases 
where all parties agree that the same be heard before a 



(o) 89 & 40 Viot. 0. 59, b. 17. | (6) 39 & 40 Vict. o. 59, s. 17. 
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divisional court ; (9) Appeals from chambers in the Queen's 
Bench Division ; (10) Applications for new trials where there 
has been a trial with a jury, (a) 

The Courts of Appeal have already been described amtey 
pp. 12, 13. 

The officers of the Supreme Court are mentioned ardey 
p. 14, but of these the chief clerks and the taxing masters 
do not exercise their functions with respect to causes and 
matters administered in the Queen's Bench Division. The 
masters of the Supreme Court, as regards the Queen's Bench 
Division, perform duties analogous to those performed by the 
chief clerks and taxing masters of the Chancery Division. 
It being provided that a master may transact all such busi- 
ness and exercise all such authority and jurisdiction as may 
be transacted or exercised by a judge at chambers (as also 
the taxation of costs), (&) except in respect of the matters 
mentioned jpoat, tit. " Interlocutory Applications — Summons 
at Chambers." 

Sittings and Vacations of the Cotibt. 

These are the same in both the Chancery and Queen's 
Bench Divisions. 

It should, however, be mentioned here .that the courts 
held for the trial of causes and issues under commissions of 
assize are held irrespective of these, sittings and vaca- 
tions, (c) 

Commencement of Pboceedings. 

The Procedure Acts, and the Bules of Practice made under 
them, were framed to introduce uniformity of practice in 
the Chancery and Queen's Bench Divisions of the High 
Court in civil actions. All actions are now commenced by 
writ of summons. There is one uniform system of pleading 
therein, and a defence which would be good in equity is 



(a) Ord. 59, r. 1. 

(6) Ord. 5, r. 6 ; Ord. 64, r. 12. 

'c See 36 & 87 Yiot o. 66, ss. 



29, 87; 88 & 89 Yiot. o. 77, bb. 
8, 28. 
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equally good at eommon law. There is also tlie same 
tribunals of appeal for both divisions, and the same mode of 
reaching such tribunals. 

Still, the Judicature Act, 1873, marks out distinctly the 
separate jurisdictions of the Chancery and Queen's Bench 
Divisions, (a) which, to some extent, necessarily entails a 
divergence in their practice, and which is recognised in the 
Rules of the Supreme Court, 1883 and 1884, as we will 
endeavour to show in the following outline : 

It has been shown aTtte, pp. 11, 17, what are the causes or 

matters that are assigned to the Chancery Division. In the 

Queen's Bench Division (6) an action is usually brought to 

recover a debt or damages, arising upon a contract, express 

or implied, as upon a bill of exchange or promissory note, or 

on a charter-party, or on a bond or covenant under seal ; or 

for work done and materials supplied, or for goods sold and 

delivered ; or to recover damages for some tort committed, as 

for a Hbel or slander, or for a collision at sea, or on land ; or 

to recover possession of land and damages for its wrongful 

detention, &c. 

Thd Writ of Summons. 

All actions are commenced by writ of summons ; and the 
practice in regard thereto, stated cmte, pp. 17, 18, applies 
to actions in the Queen's Bench Division, except that every 
action in this diviision (not proceeding in a district registry) 
is to be assigned to one of the masters of the Supreme Court, 
and all documents and proceedings therein are thereafter to 
be marked with the name of the master to whom the action 
has become so assigned, and every application or proceeding 
therein which can be heard and dealt with by a master, includ- 
ing taxation of costs, are to be heard and dealt with by him, 
subject to the power of transfer by the Lord Chief Justice, 
of any action from one master to another. And during the 



85. 



(a) See & 87 Yiot. o. 66, ss. 34, 



(b) As to what mattora are still 



within the ezolasiTe jnrisdiotion of 
this divison, see ante, pp. 239, 241. 
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absence from illness or other urgent cause, &c., of a master 
to whom an action may have been assigned, any other master 
may hear and dispose of applications therein in his place, (a) 
In the Chancery Division it will be remembered the writ 
is marked with the name of one of the judges of that divi- 
sion, as stated ante, p. 18, and applications or proceedings 
relating to matters of practice or detail in the action are 
usually taken before such judge's chief clerk, as stated antey 
pp. 188, 216, and costs in this division* are taxed by a 
separate staff of officers styled taxing masters, as detailed 
ante, p. 235. 

Pasties to Actions. 

The rules detailed ante, pp. 19 to 35, as to parties to actions, 
and as to substituting parties, apply to actions brought in 
the Queen's Bench Division ; however, as the administration 
of deceased persons' estates, and the execution of trusts are 
specially assigned to the Chancery Division, fche rules as to 
parties in these matters will no doubt be more frequently 
acted upon in the Chancery Division than in the Queen's 
Bench Division. 

Indobsements on the Wbit. 

The rules of practice relating to the necessary indorse- 
ments on writs of summons stated ante, pp. 35 to 38, apply to 
proceedings in the Queen's Bench Division, as well as to 
proceedings in the Chancery Division. But as already shown 
(ante, p. 36), the class of actions assigned to the Chancery 
Division are not such as will ordinarily permit of an indorse- 
ment being made on the writ of summons of the nature of the 
claim with a view to obtaining final judgment on default of 
appearance, or to proceedings under Order XIV., stated ante, 
pp. 36, 53. In the Queen's Bench Division, however, it is 
otherwise. And in all actions where the plaintiff seeks only 
to recover a debt or liquidated demand in money payable by 

(a) Ord. 5, rr. 6, 7, 8. 
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the defendant, with or withont interest, arising upon a con- 
tract, express or implied, simple or special, or on a statute, 
where the amount is a fixed sum of money other than a 
penalty, or on a trust, or for the recovery of land, as detailed 
ante, p. 37, the writ should be specially indorsed, with a state- 
ment of the plaintiff's claim, or of the remedy or relief to 
which he claims to be entitled. And where the claim is for 
a debt or liquidated demand only, the indorsement, besides 
stating the nature of the claim, must state the amount 
claimed for debt and costs respectively, and that ui)on pay- 
ment thereof, within four days after service, or in case of a 
writ not for service within the jurisdiction within the time 
allowed for appearance, further proceedings will be stayed. 
The defendant may, notwithstanding such payment, have the 
costs taxed, and if more than a sixth be disallowed, the 
plaintiffs solicitor must pay the costs of taxation, (a) 

JoiNDEB OF Causes of Action. 

Several causes of action may be joined in one action in the 
Queen's Bench Division under the same conditions as in an 
action in the Chancery Division, stated ante, pp. 38 to 40. 

ISSTTB AND SeBVICB OF THE WbIT. 

The writ is issued and served in an action in the Queen's 
Bench Division in the same manner as in an action in the 
Chancery Division; as to which see antey pp. 40 to 46. 

Benewal and Amendment of the Wbit. 

The writ may be renewed or amended as stated on^, 
pp. 46, 47. 

DiSOLOSTTEE AS TO IsSUE OF WbIT BY SoLICITOB, &C. 

The practice hereon stated, arde, p. 47, applies also to an 
action proceeding in the Queen's Bench Division. 

a) See Ord. 3, rr. 6, 7. 
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Appeasancb. 

The practice as to the mode of appearance by a defendant 
to the writ of summons, stated anf 6, pp. 48 to 52, is the same 
in both the Queen's Bench and Chancery Divisions. 

PROCEEDINGS ON DEFAULT OP ApPEABANCE, &C. 

It has already been stated that a writ of summons issued 
for one of the claims assigned to the Chancery Division 
can seldom be indorsed for a liquidated demand with a view 
to final judgment by default (ante, pp. 36, 63, 247), but in 
the Queen's Bench Division, where the writ of summons is 
indorsed for a liquidated demand, whether specially or 
otherwise, and the defendant fails to appear thereto, the 
plaintiff may, upon filing an affidavit of service, or of notice 
in lieu of service (see antey p. 45), enter final judgment 
for a sum not exceeding the sum indorsed on the writ, 
together with interest at the rate specified (if any) or if not 
so specified, at the rate of 61. per cent, per annum to the 
date of the judgment, and costs, (a) 

Where the writ is indorsed with a claim- for detention of 
goods and pecTiniary damages, or either of them, and the 
defendant fails to appear, the plaintiff may enter interlocu- 
cutory judgment, and a writ of inquiry must be issued to 
assess the value of the goods and the damages, or the 
damages only, as the case may be, unless the court or a judge 
order such assessment to be ascertained in some other 
manner, (h) 

We have already (ante, p. 53), pointed out the mode of 
proceeding in default of an appearance to an action for the 
recovery of land, or where the defence is limited to part 
only. And where the plaintiff has indorsed a claim for mesne 
profits, arrears of rent, or damages for breach of contract, on 
a writ for the recovery of land, he may enter judgment for 

(a) Ord. 13, rr. 2, 3. | (6) Ord. 13, r. 5. 
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the land as mentioned aniSj p. 53, and proceed as to the other 
daim indorsed by writ of inquiry, &c., as already pointed 
ouL (a) 

Where a defendant &ils to appear to a writ of siunmons 
issued out of a district registry, and the defendant had the 
option of appearing either in the district registry or in the 
Central Office, judgment for want of appearance cannot he 
entered by the plaintiff until after such time as a letter 
posted in London on the prcTious evening in due time for 
deliyery to him on the following morning ought, in due 
course of post, to have reached him. (h) 

In actions where the proceedings above detailed cannot be 
taken, and the party served with the writ fails to appear, the 
plaintiff must file an affidavit of service and a statement of 
claim, and the action may proceed as if such' party had 
appeared, as fully shown ante, p. 52, except that where the 
writ is indorsed with a claim on a bond within the 8 & 9 
Will. 3, c. 11 (which required the plaintiff, in bringing his 
action, to assign the breaches made by the obligor), and the 
defendant fails to appear thereto, no statement of claim is to 
be delivered, but the plaintiff may at once suggest breaches, 
by delivering a suggestion thereof to the defendant or his 
solicitor, and proceed as mentioned in the above-named 
statute, and in the 3 & 4 Will. 4, c. 42, s. 16. (o) 

As to the mode of proceedings where the writ is indorsed 
with a claim for an account, and the defendant fails to appear, 
see cmte, p. 52. 

Where the defendant appears to a writ of summons 
specially indorsed under Order lU., r. 6 (see ante, pp. 36, 247) 
the plaintiff may still apply to a judge for liberty to enter 
final judgment, as fully detailed a/nte, pp. 53, 54.' 

General Eules as Pleadings, Applications, and Time. 
The rules of practice stated ante, pp. 55 to 60, as to plead- 



(a) Ord. 13, r. 9. 
(6) Ord. 13, r. 11. 



(c) Ord. 13, rr. 12, 14. 
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ingg apply to proceedings in the Queen's Bench Division; 
as do also the general rules as to interlocutory applications 
(ante, pp. 60, 62), with these exceptions : Applications in the 
Queen's Bench Division are not made to the court by petition, 
but by motion, and a summons at chambers in this division 
is heard either before a judge or before one of the masters. 
In the Chancery Division, it will be remembered, a petition 
is, in certain cases, the proper mode of proceeding, and a 
summons at chambers is usually heard in the first instance 
before the judge's chief clerk. 

The general rules as to time stated, ante, pp. 62 to 64, 
apply also to tiie Queen's Bench Division. 

SmCHONS FOB DiBSCTIONS. 

The practice with respect to taking out a summons for 
directions (detailed ante, pp. 65, 66), is applicable to actions 
in the Queen's Bench Division. 

Statement of Claim. 

The remarks made, and the practice detailed under this 

head, ante, pp. 67 to 71, also apply to actions in the Queen's 

Bench Division. 

The Defence. 

The remarks made hereon (ante, pp. 72, 73) apply also to 
a defence to an' action in the Queen's Bench Division. 

Statement of Defence. 
In addition to what is stated hereon, ante, pp. 73 to 76, 
which applies equally to the Queen's Bench as to the 
Chancery Division, it must be further stated that in actions 
on bills of exchange, promissory notes or cheques (which are 
usually sued upon in the Queen's Bench Division), a defence 
in denial must deny some matter of fact ; e.g., the drawing, 
making, indorsing, accepting, or notice of dishonour of the 
bill or note, (a) 

(a) Ord. 21, r. 2. 
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In actions comprised in Order HE., r. 6 (see ante, pp. 36, 
247), to recover a liquidated amount of money arising upon a 
simple contract or on a bond or contract under seal, a defence 
in denial must deny such matters of fact, from which the 
liability of the defendant is alleged to arise, as are disputed, 
e.g,, in actions for goods bargarned and sold, or sold and 
delivered, the defence must deny the order or contract, the 
delivery or the amount claimed ; a mere denial of the debt 
being inadmissible, (a) 

Where leave has been given to a defendant to defend 
under Order XIV., he must deliver his defence within the 
time named in the order giving such leave ; or if no time is 
thereby limited, then within eight days after the order. (6) 

Where a party pleads the general issue intending to give 
the special matter in evidence by virtue of an Act of Parlia- 
ment, he must insert in the margin of his pleading the words 
" by statute," together with the year of the reign in which 
the Act of Parliament, on which he relies, was passed, and 
the chapter and section thereof, and whether such Act is 
public or otherwise, or the defence will be taken not to 
have been pleaded by virtue of any Act of Parliament, (c) 

If the plaintiff's claim be only for a debt or liquidated 
demand, and the defendant does not within due time (see 
ante, p. 73) deliver a defence, the plaintiff may, at the 
expiration of such time, enter final judgment for the amount 
claimed and costs. (cT) But if the claim be for detention of 
goods and pecuniary damages, or either of them, and the 
defendant makes default in delivering a defence, the plaintiff 
may enter interlocutory judgment against the defendant, and 
then issue a writ of inquiry to assess the value of the goods 
and the damages, or the damages only as the case may be, 
unless the court or a judge order such assessment to be 
ascertained in some other manner, (c) 



(a) Ord. 21, rr. 1, 3. 
<fe) Ord. 21, p. 8. 
(c) Ord. 21, r. 19. 



(d) Ord. 27, r. 2. 

(e) Ord. 27, r. 4. 
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It will be remembered that if the defendant makes default 
in delivering a defence to the plaintiff's claim in an ordinary 
Chancery action, the plaintiff's proper course is to set the 
action down on motion for judgment (a) as stated ante, 
pp. 53, 73. 

The practice where the defendant makes default in plead- 
mg to an action for the recovery of land, or for mesne profits, 
&c., has already been stated ante, pp. 150, 151. 

Cottntbk-Claim. 
The practice with respect to counter-claims, stated ante, 
pp. 77 to 81, is the same in both the Queen's Bench and 
Chancery Divisions. 

Joinder by Defendant of thibd Pebsons as Pabties 

BY Notice. 

The pi'actice under this head, set out ante, pp. 81 to 83, 
applies also to the Queen's Bench Division. 

We may add that it has recently been held that rules 
48 and 62 of Order XVI. are confined strictly to cases where 
" contribution or indemnity is claimed." The words " or any 
other remedy or relief " contained in the rule of 1875, not 
being inserted in the rules of the present order. (6) 

Payment into Coitbt in Satisfaction of the 

Plaintiff's Claim. 
It has already been shown that payment of money into 
court in satisfaction of a debt or damages is not ordinarily 
applicable to the causes or matters assigned to the Chancery 
Division ; and it has been held that the order which provides 
for such payment into court only applies to an action strictly 
brought to recover " a debt or damages " and does not apply 
to an action in which an account is claimed, (c) The practice 



(a) Ord. 27, r. 11. 

(b) Pontifex v. Foord, 12 Q. B. 
Div. 152 ; 49 L. T. Eep. N. S. 808 ; 
32 W. E. 316. 



(c) Nichols V. Evans, 22 Ch. Div. 
611 ; 48 L. T. Rep. N. S. 6Q ; 52 L. 
J. 383, Ch. ; 31 W. E. 412. 
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as to payment into court under Order XXTT. is, however, so 
far as it applies to tlie Oliancer j Division, briefly stated, ante, 
pp. 84, 86. And rules 1 to 9 of Order XXII., there detailed, 
are, in oonsequenoe of actions to recover debts and damages 
being usually brought in the Queen's Bench Divison, 
especially applicable to such division. In the Queen's 
Bench Division a lodgment of funds to the account of the 
paymaster is to be made on presentation at the Bank of 
England (Law Courts Branch) of a request signed by or on 
behalf of the person desiring to make such lodgment. This 
request must specify the cause or matter, and the ledger 
credit to which the lodgment is to be placed, and the 
circumstances under which the money is lodged: thus 
whether the money is paid in in satisfaction, or paid in 
against the claim with a defence denying liability (see ante, 
pp. 84, 86), o^paid in to a security for costs account (see ante, 
pp. 86, 109) it must be so stated in each case. And if money 
is lodged in pursuance of an order, it must be so stated, and 
the date of the order given, and the order or an office copy 
produced at the bank. If the lodgment is made on a notice 
or pleading, the notice or pleading must be produced at 
the bank, and the receipt for the lodgment is to be given 
thereon, (a) 

If the defendant has lodged money in court under Order 
XIV., as a condition of liberty to defend (see ante, p. 54), 
and desires to appropriate the whole or part of such money 
to the whole or a specified part of the plaintiff's claim under 
rule 11 of Order XXIL, such defendant or his solicitor must 
leave at the pay office a notice of such appropriation, speci- 
fying the title of the cause or matter, the ledger credit the 
date of the order and the amount to be appropriated, and 
whether so appropriated in satisfaction) or with a defence 
denying liability; he must also produce therewith the receipt 
of the bank for the money lodged, (h) 



(a) FnndB Enles, 1884, r. 32. | Q>) Funds Enles, 1884, r. 43. 
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If , in an action in this division, a sum of money has been 
recovered by an infant or person of unsound mind not so 
found by inquisition, the court or a judge may, at or after 
the trial, order that the whole or any part of such sum be 
paid into court to the credit of an account entitled in the 
action, to be subject to the order of the court or a 
judge, (a) 

Money lodged in court in a cause or matter in the Queen's 
Bench Division, is not to be placed on deposit. (6) It "will 
be remembered it is otherwise in the Chancery Division, as 
shown, ante, p. 89. 

Payment out of Cottbt. 

It has already been briefly shown (ante, p. 86) how money 
paid into court in the Chancery Division in an action for debt 
or damages, or to a security for costs account, is paid out of 
'Court. The practice there stated applies also to the Queen's 
Bench Division, but, as before remarked, an action to recover 
a debt or damages, is usually brought in this division ; we 
will therefore now give at greater length the practice hereon. 

Where money has been lodged in actions for debts or 
damages, or to a security for costs account, or under Order 
XTV. in the manner pointed out ante, p. 254, payment of the 
money is to be made to the person entitled thereto, or, 
on his written authority, to his solicitor, unless an order 
restraining such payment has been lodged at the pay office: 
(1) where the money is. lodged or appropriated in satisfac- 
tion of the plaintifE's claim, the paymaster is to issue a 
direction for payment upon a request for payment. (2) If 
lodged or appropriated against a claim with a defence 
denying liability, the paymaster is to issue a direction for 
payment upon receipt of a request and a notification that 
the plaintifE accepts the sum lodged in satisfaction, and that 
due notice has been given of such acceptance. (3) If lodged 

(a) Ord. 22, r. 15. | (b) Fonda Bnles, 1884, r. 77. 
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to a security for costs account, and the party lodging is, 
after the action is finally disposed of, entitled to haye the 
money paid out to him, the taxing officer, on the taxation of 
costs, is to give to such party a certificate that he is so 
entitled, and upon such certificate being left at the pay-office 
with a request for payment, the paymaster is to issue a 
direction for payment. (4) When a request is made for 
payment of money lodged on a notice or pleading the 
original receipted notice or pleading must be produced at 
the pay-office, (a) 

Except as aboTe provided, money so lodged or appropriated 
can only be paid out in pursuance of an order ; as where paid 
into court in pursuance of an order of the court or a judge, 
or certificate of a master or associate, except when paid in 
under the provisions of Order XIV., as detailed above, (h) 

Where an order directs money to be paid out of court, 
a duly authenticated copy of the order must be left at the 
pay-office by or on behalf of the person entitled to payment, 
and is to be the paymaster's authority for the issue of a 
direction to give effect thereto. The direction (or cheque) is 
to be delivered upon the personal application of the person 
entitled thereto, unless he resides within the United Kingdom, 
in which case a request may be made for payment through 
the post of a sum not exceeding 500Z., as fully detailed, cmte, 
p. 90. (c) 

The paymaster's direction is a sufficient authority to the 
bank or other company to make the payment, and the 
payment thereby made is to be a good discharge to the 
paymaster, as shown, ante, p. 91. (d) 

When money, is, by an order in the Queen's Bench 
Division, directed to be paid to a person therein named, or, 
on his authority, to a solicitor or other person, the signature 
to the authority must be attested by a witness, whose 



(a) Funds Eales, 1884, r. 44. 
(h) Funds Bules, 1884, r. 44; 
Ord. 22, r. 11. 



(c) Funds Rules, 1884, rr. 46, 48. 

(d) Funds Bules, 1884, rr. 49, 50. 
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residence and description must be added to the attesta- 
tion, (a) 

As to payments to official persons, or married women, or 
to representatives of deceased persons, and as to deduction 
of legacy duty and income tax, see ante, pp. 91 to 93. 

Payment or Tbansfes into Cottrt to abide the Event. 

The rules and practice stated ante, pp. 86 to 89, for the 
payment or transfer of funds into court, as also the practice 
observed for the " payment or transfer out of court," -stated 
ante, pp. 90 to 93, has reference to the Chancery Division, 
except so far as stated to apply to the Queen's Bench 
Division, ante, pp. 255, 256, et supra. 

Withdrawal of Defence. 

The practice as to withdrawal of the defence (see ante, 
p. 93), is the same in both the Queen's Bench and Chancery 
Divisions. 

Plaintiff's Proceedings after Defence. 

The practice detailed under this head, ante, pp. 94 to 96, 
including " reply by the plaintiff, reply by persons other than 
the plaintiff," and "pleadings subsequent to reply," apply 
equally to the Queen's Bench Division as to the Chancery 
Division. 

Joinder of Issitb and Close of the Pleadings. 

The practice herein stated ante, p. 97, is the same in both 
divisions. 

Discontinuance. 

The practice detailed under the head, ante, pp. 98, 99, applies 
also to the Queen's Bench Division. 

(a) Fnnds Bnles, 1884, r. 51. 
S 
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M0BS8 OF Baisiho P01KT8 OF Law. 

The modes of raising points of law, stated anie^ pp. 
100 to 103, are the same in both the Queen's Bench and 
Chaacery I>iTisions. 

DiSCOYSBT. 

The practice as to discovery, detailed antey pp. 104 to 113, 
applies also to the Queen's Bench Division, as does the 
practice under the head of *' production and inspection," stated 
oMUy pp. 113 to 116. 

It may be stated that the question of privileged communi- 
cations has been still further extended by the House of 
Lords ; for when a party iuterrogated swears that he has no 
knowledge or information with regard to the facts interrogated 
as to, except such as he has derived from privileged com- 
munications made to him by his solicitors or their agents, he 
cannot be compelled to answer, (a) 

Evidence. 

The remarks made, a^de^ p. 117, under this title apply to 
an action pending in the Queen's Beoch Division. 

Vivd voce Evidence. — ^We have shown (ante, pp. 117—126), 
that evidence in an action in the Chancery Division is either 
taken vivd voce or by affidavit ; or, as it is said, a cause is 
heard either with witnesses or without witnesses. In the 
Queen's Bench Division the evidence of witnesses in an 
action is usually given vivd voce in open court. Bules 1 and 5 
of Order XXXVll. are not, however, confined to actions in 
the Chancery Division, but apply also to actions in the 
Queen's Bench Division, and the solicitors of the parties may 
consent to the evidence being taken by affidavits, or the court 
or a judge may, for sufficient reason, order any particular 
facts to be proved by affidavit, or that the affidavit of any 

(o) Lyell V. KewnedAf, 9 App. Caa. 81 (No. 2) ; 32 W. E. 497. 
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-witness be read a4} the trial on such terms as may be imposed, 
or that the attendance of a mtness in court should, fc/t 
sufficient reason, be dispensed with, and lie be examined on 
interrogatories or otherwise, as full j detailed ante, pp. 117 
to 128. And under rule 5 of this order, the court or judge 
may, where it appears necessary for the purposes of justice, 
order the examination upon oath of a witness at any place, 
^, It has been shown (ante, p. 118), that the examination 
of a witness under rules 1 and 6 of this order, (a) in any cause 
or matter in the Chancery DiTision mud be taken before one 
of the examiners of the court, unless otherwise directed by 
the court or a judge ; and such examination in a cause or 
matter in the Queen's Bench Division may be taken before 
one of such examiners, if the court or a judge so directs, (h) 
The examination may, however, be directed to be taken 
before the court or a judge, or an officer of the court, or any 
other person, (c) 

In the Queen's Bench Division, if, for instance, a material 
witness, whom it was intended to call at the trial, was about 
to sail on a distant voyage, application was made at chambergy 
supported by an affidavit of the facts, for an order to haTO 
such witness examined on oath before a master of the court, 
or other person named in the order. A similar order might 
have been applied for if a material witness was so ill as 
to be unable to attend this trial.((Q 

Under the new rules of Order XXX VII., such an examina* 
tion as above may now be ordered to take place before an 
examiner of the court, or before a master or other person 
named in the order, according to the practice formerly 
prevailing in the Queen's Bench Division. 

This division may also order a commission to issue for the 
examination of a witness or party abroad under the circum- 
stances stated, ante, p. 119. 



(a) Bnl0B 39 to 50 of Order 87 
were issned Feb. 4, 1884. 
(6) Ord. 87,r. 89. 



(c) Ord. 87, r. 5. 

(d) Chit. Arch. Pr. 329, 331, 12th 
ed. 
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As to the tenns upon which depositions can be given in 
evidence, see anie, pp. 122, 124. 

The law and practice stated avde. Chap. XI. sect. 1, as to 
who may be witness, the mode of being sworn or malring 
affirmation, how compelled to attend at the trial to give 
evidence, and other points (with the exceptions above men- 
tioned), apply also to proceedings in actions commenced in 
the Queen's Bench Division. 

Affidavit evidence, — ^As above stated, it is not usual in an 
action in this division to consent that evidence at the trial be 
given by affidavit ; but by order of the court or a judge affida- 
vits may, as just shown, be read at the trial ; and an affidavit 
made in answer to interrogatories may be so read, as detailed 
ante, p. 126. And upon the hearing of any motion in court, or 
of a summons at chambers, evidence may be given by affidavit 
(omte, p. 127). And the rules of practice stated ante, p. 127, 
as to the title of the affidavit, the mode in which it is drawn 
up, <&c., apply to an affidavit made in a cause or matter in the 
Queen's Bench Division, as do the rules of practice detailed 
ante, pp. 128, 129, as to the facts sworn to, the jurat, inter- 
lineations, exhibits, the persons before whom an affidavit may 
be sworn, and as to illiterate or blind deponents. An 
affidavit in this division may be also sworn to either in print 
or manuscript, as stated ante, p. 130, and must be filed as 
there pointed out. The times mentioned (ante, p. 130) for 
filing affidavits only apply when the evidence is taken by 
affidavit at the hearing, and therefore will not ordinarily 
apply to proceedings in an action in the Queen's Bench 
Division. 

Documentary evidence, — The practice stated ante, pp. 
132, 133, as to documentary evidence applies also to pro- 
ceedings in the Queen's Bench Division, except that as it is 
not the practice in this division to take the evidence at the 
trial by affidavit, the remarks made at pp. 133, 134, as 
proving documents as exhibits at the hearing will not 
ordinarily apply to evidence in actions in this division. 
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Notice and Entry of Tbial. 

The practice detailed ante, pp. 136 to 138, as to notice and 
entry of trial, applies also to actions proceeding in the 
Queen's Bench Division. And in this division the notice of 
trial must, in addition to stating whether it is for the trial of 
the cause or matter, or of issues therein, also state the place 
and day for which it is to be entered for trial, (a^ 

When trials are entered with a district registrar (see ante, 
p. 137) it is his duty to make out two lists for trials with 
juries and trials without juries, respectively. And when the 
lists are closed he must send a copy thereof, with the copies 
of the pleadings left with him (see ante, p. 137), to the 
associate at the assize town so as to be received by him 
before the opening of the commission. (6) 

In London and Middlesex, in this division, trials are 
entered with the associate, whose duty it is to make out the 
list, (c) In the Chancery Division it will be remembered 
trials are entered with the Chancery registrars. 

When a trial, which has been entered in a district registry, 
has been postponed or withdrawn (see ante, p. 138) notice 
thereof must immediately be given by the party entering it 
to the district registrar, who wiU thereupon expunge such 
entry from his Hst. (d) 

Short causes, — ^The practice under this head (ante, p. 138), 
is confined to actions in the Chancery Division. 

The Tbial. 

It wiU be remembered that causes or matters assigned to 
the Chancery Division are to be heard by a judge without a 
jury, unless otherwise ordered; it has also been stated in 
what causes or matters the court or a judge must order a trial 
with a jury if applied for, and in what causes or matters he 



(a) Ord. 36, r. 13. 
(6) Ord. 36, rr. 24, 26. 



(c) Ord. 36, r. 29. 

(d) Ord. 36, r. 25. 
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may so order the trial to be by a judge and jury, or by a 
judge with assessors^ &c.(a) 

Further, in actions of slander, libel, false imprisonment, 
seduction, or breach of promise of marriage, the plaintiff 
may, in his notice of trial, or the defendant may, by a notice 
to be given within four days from the time of the service of 
notice of trial, or within such extended time as the court or a 
judge may allow, or in a notice of trial to be given by him, upon 
the plaintiff's default in giving such notice, signify a desire to 
have the issues of fact tried by a judge with a jury, then the 
same must be so tried, (h) 

Different questions of fact arising in an action in the 
Queen's Bench Division may be ordered to be tried by 
different modes, <&c., as stated^ antCy p. 140. 

Notice of trial having been given and the cause entered, 
the action will come on for trial in its order (which may be 
ascertained from the associates' cause list) before one of the 
judges of the Queen's Bench Division, either with or with- 
out a jury, according to the notice of trial, subject to any 
order as to the mode of trial made by the court or a judge, 
either at the sittings in London or Middlesex, or at the 
assizes, as the case may be. In the Chancery Division it 
will be remembered the hearing takes place before the judge 
to whom the cause or matter has been assigned, as stated 
ante, p. 140. 

There is no local venue for the trial of any action, except 
where otherwise provided by statute, and the action is to be 
tried in the county or place named in the statement of daiH 
or notice ; and where no place of trial is named the trial will 
take place in Middlesex, unless otherwise ordered, as fully 
detailed ante, pp. 68, 140. 

The practice stated ante, pp. 140, 141, as to the effect of 
a plaintiff or defendant neglecting to appear at the trial 
applies to actions in the Queen's Bench Division. 



(a) See Ord. 36, rr. 8 — 7; et 
ante, p. 1S9. 



(h) Ord. 36. rr. 2, 12. 
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The rules given {antCy p. 141), as to the addresses of 
counsel, where the action is tried by a judge without a jtiry, 
will apply to a trial in the Queen's Bench Division when such 
trial is without a jury. 

Upon a trial with a jury the address to the jury is to be 
regulated as follows : The party who begins, or his counsel, 
is to be allowed, at the close of his case, if his opponent 
does not announce any intention to adduce evidence, t6 
address the jury a second time for the purpose of summing 
up the evidence, and the opposite party, or his counsel, is to 
be allowed to open his case, and also to sum up the evidence, 
if any ; and the right to reply is to be the same as hereto- 
fore, (a) 

In actions for libel or slander, in which the defendant does 
not, by his defence, assert the truth of the statement com- 
plained of, he cannot on the trial give evidence in chief, with 
a view to mitigation of damages, as to the circumstances 
under which the libel or slander was published, or as to the 
character of the plaintiff, without leave of the judge, unless 
seven days at least before the trial he furnishes particulars 
to the plaintiff of the matters as to which he intends to give 
evidence. (&) 

The judge may postpone or adjourn the trial, or direct 
judgment to be entered, or leave any party to move for judg- 
ment, or he may try the cause with the assistance of assessors, 
or refer it to a referee, (c) 

In the Eules of the Supreme Court, 1883, there is no 
mention of a judgment of nonsuit as in the Eules, 1875 ; but 
as Order LXXII., r. 2, provides " that where no other provi- 
sion is made by the Judicature Acts or these rules, the present 
procedure and practice remain in force," a judgment of non- 
suit may still be given (see also 38 & 39 Vict. c. 77, s. 17). 

Upon a trial at the assizes, or at the sittings of the 



(a) Ord. 36, r. 86, and as to the 
previons practice, see Arcli. Pr. by 
Prentice, 357, 370, 13th ed. 



(5) Ord. 36, r. 37. 
(c) See Ord. 36, rr. 7, 34, 39, 
43 ; and fully, ante^ p. 142. 
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Queen's Bench Division for London and Middlesex, if the 
officer present at the trial is not the one by whom judgments 
ought to be entered, the ' associate or master must enter all 
such findings of fact, and such other directions as the judge 
may direct to be entered, in the book to be kept for such 
purpose, (a) 

We have already shown what questions, arising in a cause 
or matter, may be referred by the court or a judge for inquiry 
and report to an official or special referee, and the practice 
thereon is fully detailed ante, pp. 142 to 146. 

Eefeeence to Arbiteation. 

The previous practice as to arbitration is unaffected by 
the provisions of the Judicature Acts and Rules thereunder 
as to referees. (&) We will therefore here briefly state the 
practice hereon, as hitherto matters have been more usually 
referred to arbitration from the Queen's Bench Division 
than from the Chancery Division. 

By the 17 & 18 Vict. c. 125, power is given to the court or 
a judge at any time after writ issued, on the application of 
either party, to refer to an arbitrator appointed by the parties, 
or to an officer of the court, aU matters in dispute which 
consist wholly or in part of matters of mere account which 
cannot conveniently be tried in the ordinary way, on such 
terms as the court or judge may think reasonable ; and the 
award or certificate of the arbitrator is enforced by the same 
process as the finding of a jury, (c) 

So the parties may, by agreement of reference, submit any 
question to the decision of an arbitrator. And where such 
agreement is in writing, and any of the parties thereto never- 
theless commence an action in regard to any of the matters 
agreed to be referred, the court or a judge may, on the 
application of the defendant at any time after appearance 



(a) Ord. 36, r. 41. 
(6) Cruikshank v. Floating 
Baths Company, 1 C. P. Div. 260 ; 



L. J. 684, C. P.; 24 W. E. 644; Ord. 
36, r. 10. 

(c) Sect. 3 ; Martin, v. Fife, 60 



34 L. T. Eep. N. S. 733 ; 45 I L. T. Rep. N. S. 72, C. A. 
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and before delivering a defence, if there is no reason why the 
matters should not be referred, and the defendant is still 
willing to refer the matters, order all proceedings in the 
action to be stayed, (a) 

Upon the trial of any issue of fact by a judge under the 
17 & 18 Vict. c. 125, he may order matters of account which 
cannot conveniently be tried before him to be referred to an 
arbitrator, &c., as in sect. 3. (li) 

It was held, on the construction of this section, that it 
only applied where the judge was sitting at Nisi Prius 
without a jury under sect. 1 of the Act. And it was also 
held that the application under sect. 3 must be made anterior 
to the trial, and that a judge at a trial with a jury had no 
power to refer a matter compulsorily. (c) 

The arbitrator may, in any case when the submission is or 
may be made an order of court, and it is not provided to the 
contrary, state his award in the form of a special case for the 
opinion of the court, and when an action is referred, judgment, 
if so ordered, may be entered according to the opinion of the 
<court. (d) 

The proceedings under any such arbitration as aforesaid 
are, unless otherwise provided, to be conducted in like manner 
and subject to the same rules and enactments as to the power 
of the arbitrator and of the court, the attendance of witnesses, 
the production of documents, &c., as upon a reference made 
by consent under an order of the court or judge, (e) 

The attendances of witnesses before an arbitrator, or the 
production of documents, is usually compelled by an order 
of the court or a judge. (/) 

The court or judge has full power to remit the matters 
referred to the reconsideration of the arbitrator, upon such 
terms as to costs or otherwise as may be proper, (g) 



(a) 17 & 18 Vict. 0. 125, a. 11. 
(5) 17 & 18 Viot. 0. 125, s. 6. 

(c) Bohson v. Lees, 30 L. J. 235, 
Ex. ; 4 L. T. Eep. N. S. 516. 

(d) 17 & 18Vict.o. 125, 8. 6. 



40. 



(e) 17 & 18 Vict. c. 125, a. 7. 
(/) See 3 & 1 WiU. 4, o. 42, a. 



(g) 17&14 Viot. c. 125, a. 8. 
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If the document of reference provides that the reference 
shall be to a single arbitrator, and all the parties do not 
concur in the appointment of an arbitrator, or if the arbitra- 
tor appointed refuses to act, or becomes incapable, or dies, 
and such document does not show that it uras intended that 
the vacancy should not be supplied, and the parties do not 
concur in appointing a new one ; or if where the parties or 
two arbitrators may appoint an umpire, they fail to do so ; 
or if an umpire refuses to act, becomes incapable, or dies, 
and the document of reference does not show that it was 
intended that such vacancy should not be supplied, and no 
new appointment is made, then in every such case any party 
may serve the other parties or arbitrators with a written 
notice to appoint an arbitrator or umpire, and if within 
seven clear days after service of the notice no arbitrator or 
umpire is appointed, a judge may, upon summons taken out 
by the party giving the notice, appoint an arbitrator or 
umpire with power to act in the reference as if appointed by 
consent of all parties, (a) 

When the reference is to two arbitrators, and there is 
nothing in the submission of reference to the contrary, or if 
it does not make provision for the appointment of an umpire, 
the two arbitrators may appoint an umpire within the period 
allowed for making an award, unless they are called upon 
by notice, as above detailed^ to make the appointment 
sooner, (h) 

The arbitrator acting under any document or compulsory 
order of reference as aforesaid, or under any order referring 
the award back, must make his award under his hand within 
three months after he has been appointed, and has entered on 
the reference, or been called upon to act by written notice, 
unless such document or order of reference contains a different 
limit of time. This time may be enlarged by the written 



(a) 17 & 18 Vict. 0. 125, s. 12 ; I (6) 17 & 18 Vict. c. 125, a. U. 
see also sect. 13. 
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consent of the parties, or by an order of the court of which the 
submission or order may be made a rule or order of court or of 
a judfj^e thereof. And if no other period is named for such 
enlargement, it is to be deemed to be for one month, (a) 

Where a compulsory reference to arbitration has been 
ordered, any party thereto may appeal from the award upon 
any question of law to a divisional court; and the court may 
set aside such award on any ground on which it may set aside 
the yerdict of a jury, or remit all, or any part of the matter 
in dispute to the arbitrator, or make any order thereon which 
may be just, (h) 

An award may be set aside for corrupt or partial conduct 
on the part of the arbitrator ; or on the ground that the 
arbitrator has exceeded his authority, or has not pursued 
the submission; or on the ground that the award ia not 
fbaal. (c) 

Before moving to set aside an award the agreement of 
reference must be made a rule of court. 

The rule or order made on a motion to set aside, remit, or 
enforce an award is now absolute in the first instance, (d) 

No order to make a submission to arbitration, or an award 
an order of the court can be passed until the original sub- 
mission or award has been filed in the Central Office, or if the 
proceedings are taken in a district registry, in the district 
registry, and a note thereof made on the order by the proper 
officer. Office copies thereof may be procured (e) 

An application to set aside an award may be made at any 
time before the last day of the sittings next after such award 
has been made and published to the parties. (/) 

By the 17 & 18 Vict. c. 125, the award or certificate of the 
referee on a compulsory reference thereunder may be enforced 
by the same process as the finding of a jury upon the matter 



(a) 17 & 18 Viot. c. 125, s. 15. 
(5) Ord. 59, r. 3. 
(c) Chit. Aroh. 1662, &o., 12th 
ed. 



(d) Ord. 52, r. 2. 

(e) Ord. 61, rr. 15, 31. 
(/) Ord. 64, r. 14. 
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referred (sect. 3) ; at any time after seyen days from the 
time of publication, by authority of a judge on such terms 
as he may think reasonable, notwithstanding the time for 
moving to set it aside has not elapsed : (sect. 10.) 

In other cases, after the submission is made a rule or order 
-of court the award may be enforced by attachment, or if it 
is for the payment of money also by execution. Before an 
attachment or execution can issue a copy of the rule or order 
and award, and the master's allocatur for costs, must be 
served, and the originals, if possible, shown, and a demand 
of compliance made, (a) 

K the submission cannot be made a rule or order of court 
the award must be enforced by action, (ft) 

Costs may be taxed on an award, notwithstanding the time 
for setting aside the award has not elapsed, (c) 

New Tbial. 

We have already (antSy pp. 147 to 149), distinguished 
between moving for a new trial when a cause is tried by a 
judge and jury, and when tried by a judge alone. 

Judgment. 

For the definition of a judgment see ante^ p. 150. 

A judgment in the Queen's Bench Division is either inter- 
locutory or final. An interlocutory judgment, as already 
shown, does not terminate the action. In this division, if 
the demand sued for be unliquidated damages, and the 
■defendant suffers judgment by default, or on confession of 
the plaintiff's claim, the judgment given is interlocutory, 
because, the court knows not what amount of damages the 
plaintiff has sustained. Such damages must be ascertained 
on a writ of inquiry heard before the sheriff, or if they are 
substantially a matter of calculation, by a master, or by an 



(a) Chit. Arch. 1692, &o., 12th 
ed ; and as to execution generally, 
8ee cmte, p. 159 et seq. 



(b) Chit. Aroh. 8up. 

(c) Ord. 66, r. 16. 
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officer of the court on an order of reference for sucb 
purpose, (a) 

A writ of inquiry is directed to the sherifE of the proper 
county, and commands him to summon a jury to inquire into 
the damages. The sherifE in the execution of this writ acts 
by deputy. The usual notice of trial (see ante, p. 136) must 
be gi^en, witnesses are summoned, and the trial takes place 
before the sheriff's deputy in the usual manner. When the 
damages are assessed the inquisition is returned to the court 
above and sealed, and when the costs are taxed final judgment 
is entered for the amount of damages and costs, (h) 

Where the inquiry is before a master or officer of the 
court the attendance of witnesses and the production of 
documents before him may be compelled by subpoena, and 
such officer must indorse on the order of reference the 
amount of damages found by him, and deUver the order 
with such indorsement to the party entitled to such damages, 
and costs are then taxed and final judgment entered, (c) 
The master's certificate of damages must be sealed and filed 
in the Central Office when judgment is entered, (d) 

As to judgment in an action for the recovery of land, see 
ante, pp. 53, 150. 

As to judgment on a counter-claim, see ante, p. 81. 

As to judgment on discontinuance, see ante, p. 98. 

As to judgment on confession, see ante, pp. 151. 

As to judgment by default at the hearing, see ante^ 
pp. 140, 141. 

As to judgment on a plea in lieu of demurrer, or on a 
special case, see ante, pp. 100, 102. 

At or after the trial the judge may order judgment to be 
entered for either party. No judgment can be entered after 
the trial, however, without the order of the court or a judge, (e) 



(a) See Ord. 13, rr. 5, 6 ; Ord. 
27, rr. 4, 5, 6 ; Ord. 36, rr. 56, 57 ; 
Ord. 41, r. 7. 

(b) See Ord. 36, r. 56; Ord. 
41, r. 7 ; Chit. Arch. 996, 12th ed. 



(c) Ord. 36, r. 57. 

(d) Ord. 41, rr. 7, 8. 

(e) Ante, p. 151. 
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Except where it is by the Procedure Acts or Bules of 
-Court provided that judgment may be obtained in some other 
manner, the judgment of the court is to be obtained by 
motion for judgment, (a) 

Where at the trial the judge or referee abstains from 
directing any judgment to be entered, the plaintiff may set 
down a motion for judgment ; and if he does not do so and 
give notice thereof to the other parties within ten days after 
the trial, any defendant may set down a motion for judgment 
and give notice thereof to the other parties, (h) 

A judge cannot be said to have abstained from giving 
judgment unless he has been asked to give judgment at the 
trial, (c) 

Where, at or after a trial by a judge, he has directed that 
judgment be entered, any party may apply to set aside such 
judgment, and to enter any other judgment, on the ground 
that, upon the finding as entered, the judgment so directed 
is wrong, (d) 

The application to so set aside the judgment must be made 
to the Court of Appeal ; but if it is coupled with a motion 
for a new trial, where there has been a trial with a jury, the 
application must be to a divisional court, (e) 

As stated ante, p. 144, a referee has now the same power 
to direct that judgment be entered for any or either party as 
a judge of the High Court. (/) And where at a trial by a 
referee he has directed that the judgment be entered, any 
party may move to set it aside and to enter any other judg- 
ment on the ground that upon the finding as entered the 
judgment is wrong, (g) 

Where issues or questions of fact have been ordered to be 
tried or detennined in any manner, the plaintiff may set 
down a motion for judgment as soon as they have been 



(a) Ord. 40, r, 1. 
(6) Ord. 40, r. 2. 
(c) Daveriport v. Ward, 47 L. T. 
Bep. N. S. 348. 



(d) Ord. 40, r. 4. 

(e) Ord. 40, r. 6. 
(/) Ord. 36, r. 50. 
(g) Ord. 40, r. 6. 
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determined ; and if He does not do so and give notice thereof 
to the other parties within ten days after this right arose, the 
defendant may set down a motion for judgment, and give 
notice thereof to the other parties, (a) 

Where issues or questions of fact are so ordered to be 
tried or determined, and some only of them have been tried 
or determined, any party who considers that the result of 
such trial or determination renders the trial or determination 
of the others unnecessary, or desirable that the trial or deter- 
mination thereof should be postponed, may apply to the court 
or a judge for leave to set down a motion for judgment with- 
out waiting for such trial or determination ; and such leave 
may be given, if it appears expedient, and terms may be 
imposed, and directions also given, for postponing the trial of 
the other issues of fact. (6) 

There must be two clear days between the service of a 
notice of motion and the day named for hearing, unless the 
court or a judge gives special leave to the contrary, (c) 

Where leave to serve short notice of motion is asked for, 
this must be clearly stated to the court ; and the notice 
served in accordance with leave given must also distinctly 
state that fact, (d) 

No motion for judgment can be set down after the expira- 
tion of one year from the time when the party seeking to set 
down the same first became entitled to do so, without leave 
of the court or a judge, (e) 

Upon a motion for judgment the court may draw all 
inferences of fact not inconsistent with the finding of the 
jury, and if it has all the materials before it for finally deter- 
mining the questions in dispute, or any of them, or for 
awarding any relief sought, give judgment ; or, if it has not 
fiufficient materials before it to enable it to give judgment, 



(a) Ord. 40, r. 7. 

(6) Ord. 40, r. 8. 

(c) Ord. 52, r. 6. 

{d) Dawson v. BeesoUi 22 Oh. 



Div. 505 ; 31 W. B. 637 ; 48 L. T. 
Eep. N. S. 407 ; 52 L. J. 563, Ch. 
(e) Ord. 40, r. 9. 
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direct the motion to stand over for further consideration, 
and direct such issues or questions to be tried or determined, 
or such accounts and inquiries be taken and made as are 
necessary, (a) 

We have shown, antCf pp. 154, 155, that judgments and 
orders made in the Chancery Division are drawn up by the 
registrars. We have also shown (ante, p. 263), that at a 
trial at the assizes, or at the sittings of the Queen's Bench 
Division for London and Middlesex the proper judgment 
officer, or, in his absence, the associate or master, must 
enter the findings of fact and such other directions which 
the judge may direct to be entered in the proper book. 

If the judge directs that judgment be entered for any party 
absolutely, the certificate of the associate or master to that 
effect is to be a sufficient authority to the proper officer to 
enter judgment accordingly, (h) 

Every judgment must be entered by the proper officer in 
a book kept for such purpose ; and the party entering the 
judgment must leave with the officer a copy of the whole of 
the pleadings in the cause, other than any petition or 
summons, which must be in print, except where the originals 
are permitted to be written, (c) 

All judgments in the Queen's Bench Division, if entered 
in London, are to be entered in the Central Office, (d) 

If a defendant has appeared in a cause or matter by a 
solicitor, an order by consent for entering judgment can only 
be given by such solicitor or agent. And where the defen- 
dant has not appeared or has appeared in person, no such 
order is to be made unless the defendant attends before a 
judge and gives his consent in person, or unless the consent 
i& in writing and attested by a solicitor acting for him; 
except when he is a barrister, conveyancer, special pleader, or 
solicitor, (e) 



(a) Ord. 40, r. 10. 
(h) Ord. 36, r. 42. 
(c) Ord. 41, r. 1. 



(d) Ord. 41, r. 2. 

(e) Ord. 41, rr. 9, 10. 
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Enrolment of a judgment or order is no longer neces- 
sary, (ct) 

As to the time from which a judgment or order takes 
effect, see ante, pp. 156, 174. 

As to correcting errors in judgments, see ante, p. 156. 

As to serving notice of a judgment or order, see ante, 
pp. 20, 167. 

As to a judgment on condition, see ante, pp. 157, 159. 

Enfobcement of Judgments. 

The practice hereon detailed ante, pp. 159 to 170, applies 
also to the enforcement of judgments entered in the Queen's 
Bench Division. The effect of Debtor's Act, 1869, as to 
arrest and imprisonment for debt, was, however, accidentally 
omitted when previously treating of the enforcement of 
judgments. We now append it. 

By the 32 & 33 Yict. c. 62, s. 4, it is enacted that no 
person shall be arrested or imprisoned for making default in 
payment of a sum of money, except — 

(1) Such as are in the nature of a penalty not arising 

out of contract: 

(2) Sums recoverable summarily before a justice of the 

peace: 

(3) Sums due from trustees, &c., ordered to be paid by 

any court of equity : 

(4) Costs or money ordered by the court to be paid by 

solicitors as such : (6) 

(5) Sums ordered by the Court of Bankruptcy to be set 

aside by debtors out of their salaries or incomes for 
the payment of creditors : 

(6) Sums ordered to be paid under section 5 of this Act. 

And even in the above cases the imprisonment is not 
to continue beyond a year. 



(a) Ord. 61, r. 8. 

(b) A diaoretion is given to the 



conrt in cases nnmbered 3 and 4 t 
(41 & 42 Vict. c. 54.) 



T 
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A power to oommit, howeyer, is Btill given by sect. 5, 
wbich allows an j court to commit to prison for a period not 
exceeding six weeks, or nntil payment of ihe snm dae, any 
person making default in payment of any debt or instalment 
of a debt due from him in pursuance of any order or judg- 
ment; provided it is proved to the satisfaction of the 
court that the person making default has, or has had since 
the date of the order or judginait^ the means to pay the sum 
in respect of which he has made default. The jurisdiction 
given by this act may be exercised by a judge at chambers. 

It is further provided that imprisonment under this section 
is not to operate as a satisfaction^ 

Intekloctxtoby Applications. 

Motions. — When by the rules of court any application is 
authorised to be made to the court or a judge, such appli- 
cation, if made to a divisional court or to a judge in court, 
mutt be made by motion, (a) 

Orders obtained on motion in the Queen's Bench revision 
are either common or special. The forln^ are obtained by 
counsel simply signing the motion paper ; the latter are only 
granted after being brought before the court by counsel, and 
should be supported by proper evidence. (6) 

Ko motion or application for a rule niei or order to show 
cause can now be made in any action ; or to set aside, remit, 
or enforce an award ; or for attachment^ or to answer the 
matters in an affidavit ; or to strike off the rolls { or against 
a sheriff to pay money levied under an elocution, (c) 

Certain motions require notice to be given to the parties 
against whom they are made ; in other cases they are made 
ex parte, A motion is ordinarily only allowed to be made 
ex parte where the rules of court or some statute so pro- 
vide, or the court is satisfied that the delay of proceeding 



(a) Ord. 52, r. 1. 

(6) Chit. Arch. 1252, 1268, 13th 



(c) Ord. 52, r. 2. 
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HI the ordinary way would or migbt cause irreparable or serious 
mischief, as where it is for an injunction to restrain a 
threatened injury, (a) 

As to the practice with respect to a notice of motion^ see 
emte, pp. 172, 173. 

As to the hearing of motions and evidence thereon, 
see cmte, p. 178. 

If the application is granted the order is drawn up by one 
of the clerks in the summons and order department at the 
Central Office. It will be remembered, in the Chancery 
Division, the order is drawn up by one of the registrars of 
that division, as stated ante, p. 178. 

As to what orders need not be drawn up, and from what 
date an order when drawn up takes effect, see ante^ 
pp. 178, 174. 

As to a motion for an injunction, see arde, pp. 175 to 177. 

As to a motion for a mandamus in an action, see ante^ 
pp. 177, 178. As there stated the prerogative writ of 
manda/mns can only be granted by the Queen's Bench 
Division, according to the practice heretofore in use. (6) 

As to an application for a receiver, see ante, p. 179. 

As to an application for the preservation and inspection of 
property pending litigation, see ante, p. 183. An inspection 
of this nature may be had by a judge trying a cause with or 
without a jury, or the inspection may be by the jury (c) 

The court or a judge may also, on the application of any 
party, make an order for the sale by any person, and in such 
manner and on such terms as may be desirable, of any goods 
or merchandise of a 'perishable nature or likely to injure 
from keeping, or which it may be otherwise desirable to have 
sold at once, (d) 

Petitions, — It is not the practice to apply to the Queen's 
Bench Division by petition. 



m^m^^^^k^ 



(a) See Ord. 52, r. 3 ; 36 & 37 
Yiot. c. 66, a. 25, sub-B. 8. 

(b) Ord. 63, p. 5. 

T 2 



(c) Ord. 50, pp. 4, 5. 
id) Opd. 50, p. 2. 
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Swnmona at chambers. — ^The practice as to obtaining inter- 
locutory orders at the chambers of judges of the Chancery 
Division is stated ante, pp. 188, 189. In the Queen's Bench. 
Division the summons is heard either before one of the 
judges of that division or before one of the masters of the 
Supreme Court. We have shown (ante, p. 246) that in this 
division every. action not proceeding in a district registry is 
to be assigned to one of the masters, and documents, <&c., 
therein are to be marked with his name, and such applica- 
tions thereon as can be heard by a master are to be heard 
by him, &c. 

Six of the masters selected according to rota attend as 
masters at chambers in the Queen's Bench DivisiotL during 
each of the four sittings of the offices in each year, (a) 

In the Queen's Bench Division a master may transact all 
such business and exercise aU such authority and jurisdiction 
in respect of the same, as under the Judicature Acts or 
Eules of Court may be transacted or exercised by a judge at 
chambers, except the matters or proceedings following, (ft) 
which are all matters relating to criminal proceedings or 
to the liberty of the subject; granting leave for service 
out of the jurisdiction of a writ of summons or of notice 
of the writ ; the transfer of actions from one division 
or judge to another; the settlement of issues except 
by consent; inspection and other orders under Order L., 
rr. 1 to 5; appeals from district registrars; prohibitions; 
injunctions and other orders under sect. 26, sub-sect. 8, of 
the Judicature Act, 1873 ; (6) awarding costs, other than costs 
of proceedings before a master or registrar, or costs he 
is authorised to award ; reviewing the taxation of costs ; 
charging orders absolute ; acknowledgments of married 
women, (c) 

Every application at chambers not made ex pcurte is to be 
made by summons. It must be addressed to all the persons 

(a) See Ord. 54, rr. 13, 14. I (c) Ord. 64, r. 12. 

(6) See <mte, pp. 174, 183, 275. | 
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on whom it is to be served. It must be sealed by the proper 
officer when issued, and cannot then be altered except upon 
application at chambers, (a) 

An originating summons is to be prepared by the applicant 
or his solicitor, and must be sealed in the Central Office, and 
marked as aforesaid, and is then deemed to be issued. A 
copy of the summons must be left at the Central Office, and 
filed there, and stamped, (h) 

An originating summons must be duly indorsed with an 
address for service, as in the case of a writ of summons, (c) 
as to which see ante, p. 37. 

A simimons issued for the purpose of obtaining, some 
interlocutory order must be served two clear days before the 
return thereof, unless otherwise ordered. An originating 
summons, where service is necessary, must be served seven 
clear days before the return thereof, (d) 

The summons is served in the same manner as a notice, by 
being left within the prescribed hours (see ante, p. 63) at the 
address for service of the person to be served, and with any 
person resident at or belonging to such place, (e) But it 
would appear that putting the summons in a letter box there 
is not good service within this order. (/ ) 

Every application to a master at chambers must, at the 
time of hearing, be marked by such master with his name 
(unless already marked with the name of some other master), 
and the cause or matter in which such application has been 
so marked is thereupon to become assigned, to such 
master, (g) 

The master may refer any matter to a judge which appears 
proper for his decision, and the judge may either dispose of 
it or refer it back to the master with such directions as he 
may think fit. (h) 



(a) Ord. 54, rr. 1, 3, 10. 
(6) Ord. 6, rr. 6, 8; Ord. 64, 
rr. 11, 17. 

(c) Ord. 4, r. 4. 
id) Ord. 54, r. 4. 



(e) Ord. 67, r. 2. 
(/) Jvmmez v. Owen, W. N. 
1883, p. 232. 

{g) Ord. 54, r. 17. 
{h) Ord. 54, r. 20. 
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Abj peracm affected bj anj order or a decision of a master 
imj i^^ieal tlmefrom to a judge at diambers. Sach appeal 
is to be bj waj of indorsement on tbe summons bj the 
master at the request of anj partly or by notice in writing 
to attend before the jndge, irithoat a fresh summonSy within 
four dajs after the decision complained of, or such further 
time as maj be aUowed bj a judge or master. This appeal 
is no stay of proceedings unless so <»dered by a judge or 
master, (a) 

Upon the return of the summons, if any party &ils to 
attend, the judge may proceed ex parte without any affidavit 
of non-attendance ; but the judge may require evidence of 
service, which is usually by affidavit. Or if the judge does 
not think fit to proceed ex parted he may order a reasonable 
sum for costs to be paid to the party attending by the absent 
party, or by his solicitor personally, (b) 

In the Queen's Bench Division the appeal from a decision 
of a judge at chambers is to a divisional court, (c) 

In this division every appeal to the court from any decision 
at chambers is to be by motion and made within eight days 
after the decision appealed against, or if such court does not 
sit within such eight days, then on the first day on which any 
such court may be sitting after the expiration of such eight 
days, (d) 

Where an order has been made not embodying any special 
terms or directions, but simply enlarging time for taking any 
proceeding or doing any act, or giving leave for the amend- 
ment of any writ or pleadings, or for the filing of any 
document, &c., the order need not be drawn up unless the 
court or a judge otherwise directs; and a note or memo- 
mndum of such order signed by the judge or master, is 
sufficient authority for such enlargement, amendment,. &c., (a) 
as fully detailed cmte, p. 174. 



(a) Ord. 64, rr. 21, 22. 

(b) Ord. 54, rr. 5, 7. 

(c) Ord. 54, r. 23. 



{d) Ord. 54, r. 24. 
(e) Ord. 52, r. 14. 
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Where an order is drawn up it must be sealed, and marked 
with the name of the judge or master by whom it is 
made, (a) 

Lists of summons (not being for time only) are noiade 
out by the proper officer, distinguishing those which a 
master has jurisdiction to hear from those which he has not 
jurisdiction to hear, and those which are to be attended by 
counsel from those which are not to be so attended, (h) 

If, after a summons is called over a second time, neither 
party appear, it is struck out.(c) 

Amongst the applications that may be made to the 
Chancery Division is that for a writ of ne ezecU regno^ to 
prevent a defendant quitting the kingdom for the purpose of 
evading the plainti£E's equitable claim (see ante, p. 181)^ In 
the Queen's Bench Division an order for a defendant's arrest 
may also be made. 

By the Debtors Act, 1869 (32 & 33 Vict, c, 62^ s. 4), 
imprisonment for debt is abolished, with certain excep. 
tions. (d) Yet by sect. 6, where the plaintiff in any action 
in the High Court in which, if brought before the com- 
mencement of this Act, the defendant would have been 
liable to arrest, proves, to the satisfaction of a judge, that he 
has good cause of action against the defendant to the 
amount of 502. or upwards, and that there is probable cause 
for believing that the defendant is about to quit England 
unless apprehended, and that the defendant's absence will 
materially prejudice the plaintiff in the prosecution of such 
action, such judge may order the defendant to be arrested 
and imprisoned for any period not exceeding six months, 
unless he has sooner given the security prescribed, not 
exceeding the amount claimed in the action, not to go out of 
England without leave of the court. If the action is for a 
penalty other than a penalty in respect of a contract, it is 

not necessary to show that the absence of defendant will 

'■■■'■ ■ ■ » I 

(a) Ord. 54, r. 29. I (c) Ord. 64, r. 28. 

(6) Ord. 54, r. 27. | (d) See anUy p. 273. 
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materially prejudice the plamtiff, and the security given is 
to the effect that any sum recovered against the defendant 
in the action shall be paid, or that he be rendered to 
prison. 

All summonses under the Debtors Act, 1869, are to be 
heard in the first instance, if issidng out of the Central 
Office before a master, and if issuing out of a district 
registry before the district registrar, who are respectively to 
have power to make any order as to payment by instalments ; 
but if it appears to him to be a case for committal he must 
adjourn the summons to be heard before the judge, (a) 

The application is ex parte upon an affidavit of the 
facts. The order duly indorsed is delivered to the sheriff 
by whom the arrest will be made. The defendant may 
apply to the court or a judge to rescind or vary the order, or 
to be discharged from custody, (h) The application should 
be supported by affidavits contradicting those used by the 
plaintiff on obtaining the order, (c) 

And upon payment into court of the amount mentioned 
in the order, or upon giving the bond or other security 
ordered, a receipt is to be given, the latter signed by the 
plaintiff's solicitor, and upon delivery thereof to the sheriff 
the defendant is entitled to be discharged out of custody, (d) 

The defendant cannot be kept in prison after final 
judgment, (e) 

The following persons are privileged from arrest on civil 
process : — The royal family and their officers and domestics ; 
peers and peeresses ; foreign ambassadors and their domes- 
tics; the judges, &c. The following enjoy a temporary 
privilege: Members of Parliament during the session and 
forty days before and after it; parties, counsel, solicitors 
and witnesses in the cause, whilst going to, attending at, 
and returning from court; a clergyman whilst performing, 



(a) Ord. 54, r. 19. 

(6) Ord. 69, rr. 1, 2. 

(c) Chit. Aroh. 698, 13tli ed. 



(d) Ord. 69, rr. 3, 4, 6. 

(e) Hvme v. Dru/yff, 8 Ex. 214. 
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or going to or returning from performing, divine service, 
<fcc. (a) 

As to application at chambers for an interpleader see ante, 
pp. 190, 191. 

Appeal. 

As to the constitution of the Court of Appeal see arde, 
pp. 12, 13. 

We have shown that orders made in the Chancery 
chambers may be discharged in court by the judge sitting 
in court (see ante, p. 193) ; also that in the Queen's Bench 
Division an appeal lies from a decision of a master to a 
judge at chambers, and from a decision of a judge at 
chambers an appeal lies to a divisional court (see ante, 
p. 278). As to the constitution and jurisdiction of a divi- 
sional court see ante, p. 244. 

Subject to the above remarks the practice as to appeal, 
stated ante, pp. 192 to 201, applies to appeals from the 
Queen's Bench Division. 

Peocebdinos in District Eegistbieb. 

The practice hereon, detailed ante, pp. 202 to 205, applies 
to the Queen's Bench Division, except that as actions are 
not assigned to particular judges in this division, references 
by a district registrar to a judge, and appeals from Ws 
decisions to a judge (see ante, pp. 204, 205), maybe heard by 
any judge of the Queen's Bench Division. The paragraphs 
ut p. 204, as to filing certificates of the chief clerks and 
taxing officers, and as to the trial of the action also apply 
only to causes or matters in the Chancery Division. 

Transfer op Actions. 

1. From one Division to another, — On this point the reader 
is referred amie, pp. 206, 207. 

2. From one Judge of the Chancery Division to another. — 

(a) Chit. Aroh. 648, &g., 12tlied. 



282 



Action in the Queen's Bench Division. 



The remarks under this head (ante, p. 207) apply exclusively 
to the Chancery Division. 

3. From and to District Registries, — ^The practice hereon 
(ante, pp. 208 to 210) is the same in both the Chancery and ' 
Queen's Bench Divisions. 

4. From and to County Courts. — The remarks made hereon. 
(ante, pp. 210, 211, chiefly apply to removals from and to the 
Chancery Division. 

In other cases : a plaint entered in the County Court may 
be removed therefrom into the High Court, if the debt or 
damage claimed exceeds 61. , by leave of a judge of the High 
Court, if it appears a case fit to be tried in the High Court, 
and upon such terms as to costs, giving security, or otherwise 
as such judge may think proper, (a) 

And if the amount claimed be under 5Z. the plaint 
may be removed from the County Court to the High 
Court by writ of certiorari if such court, or a judge thereof, 
thinks fit, and if the party applying for the writ gives 
security, to be approved by one of the masters of the 
Supreme Court, for the amount of the okum and costs, not 
exceeding lOOZ. (5) 

The writ should be served on the judge or registrar, (c) 

And where a claim in contract exceeding 20Z., or a claim in 
tort exceeding 5Z., is entered in the County Court the defen- 
dant may give notice that he objects to the action being tried 
in the County Court, and on his giving security, to be 
approved of by the registrar, not exceeding 150Z., the action 
may be removed into the High Court, (d) 

Also, where, in an action in the County Court, the defence 
or counter-claim involves matters beyond the jurisdiction of 
that court, the High Court, or any division or judge thereof, 
may, on the application of any party, order the transfer of 
the proceeding into the High Court, or any division thereof. 



(a) 9 & 10 Vict. c. 95, s. 90. 
(6) 19 & 20 Vict. 0, 108, s. 38. 



(c) Pollock, C. C, 194, Tib ed. 

(d) 19 & 20 Vict. 0. 108, 8. 39. 
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The record of such proceeding is to be transmitted to the 
proper officer of the High Court, (a) 

If a cause is remoTed from an inferior court haying juris- 
diction in the cause, the costs in the court below are to be 
costs in the cause, (b) 

Where an action of contract is brought in the High Clourt 
for a sum not exceeding 60Z. the defendant may, within eight 
days from the service of the writ of summons apply to a 
judge of the High Court at chambers for an order that the 
action be transfered to a County Court ; and if the order is 
made the plaintiff must lodge the original writ and order with 
the registrar of the County Court mentioned in the order. 
The costs subsequent to the order are according to the 
County Courts scale, the previous costs according to the scale 
of the High Court, (c) 

In any action for malicious prosecution, illegal arrest or 
distress, assault, false imprisonment, libel, slander, seduction, 
or other action of tort brought in the High Court, the defen- 
dant may, on affidavit that the plaintiff has no visible means 
of paying the costs should a verdict be found against the 
plaintiff, apply to a judge of the court for an order that the 
action be stayed unless the plaintiff give security for such 
costs to the satisfaction of a master, or satisfy the judge that 
he has good cause for continuing the action in the High 
Court ; or if the plaintiff is unable or unwilling to give such 
security, or fails to satisfy the judge as aforesaid, that the 
action be remitted to a County Court ; if the order is 
made the plaintiff must lodge the original writ and order with 
the registrar of the County Court named in the order, (d) 

Change of Faktibs by Death, Mabbiage, &c. 
The practice hereon, stated ante^ pp. 212 to 215, applies to 



(a) 36 & 37 Viot. o. 66, si. 89, 
90 ; C. C. E. 1875, 0. 20, r. 7. 

(b) Ord. 65, r. 3. 

(c) 30 & 31 Viot. 0. 142, s. 7 ; 
86 & 37 Viot. 0. 66, b. 67. See also 



19 & 20 Viot. 0. 108, s. 26; Ord. 
65, r. 4. 

(d) 30 ifc 31 Viot. 0. 142, a. 10;. 
86 & 37 Viot. 0. 66, a. 67. 
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L_ 

Mictions in t}ie Queen's Bench Division, save tliat no order in 
tliis division can be obtained on petition (antcy p. 214) of 
course. 

FsocEEDiNas IN Chambess. 

The proceedings detailed under this head (ante, pp. 216 to 
230) apply only to proceedings in chambers of the Chancery 
Division. We do not wish it to be understood that accounts, 
&c., cannot be ordered to be taken by the Queen's Bench 
Division,orby a judge of such division; Order XXXIIT. (stated 
ante, pp. 220, 223, 224) is not confined to any particular divi- 
sion, and it has been recently held that accounts arising in 
an action in this division could be more conveniently and 
expeditiously taken before an official referee than before a 
Chancery chief clerk, (a) However, as shown aMe, p. 11," the 
taking of partnership or other accounts " is one of matters 
assigned to the Chancery Division of the High Court ; and 
the provisions of Order LV. (detailed avde, Chap. XXII.) are 
confined to proceedings in the chambers of the Chancery 
Division. ^ 

Further Consideration. 

Although a judge of the Queen's Bench Division may at 
or after the trial either direct that judgment be entered for 
any or either party or adjourn the case for further conside- 
ration (6), or the divisional court on an application for a new 
trial may do this (c), the practice stated ante, Chap. XXTTI., 
applies only to the Chancery Division. 

Costs. 

The general rules as to costs, stated ante, pp. 233 to 238, 
apply to actions in the Queen's Bench Division. The practice 
<as to taxation of costs, however, in this and the Chancery 
Division differs ; the practice in the latter division is stated 
ante, pp. 235, 236. In the Queen's Bench Division the party 



(a) Newhould y. 8teade, 49 L. T. 
£ep. N. S. 649, C. A. 



(h) Ord. 36, r. 39. 
(c) Ord. 40, r. 10. 
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whose costs are to be taxed after making out his bill of costs, 
delivers a copy thereof and of the affidavit of increase, if 
any, and notice of taxation to the opposite party, as detailed 
ante, p. 234; the parties then attend before one of the 
masters of the Supreme Court, whose duty it is to tax the 
costs. In the Chancery Division the taxation of costs takes 
place before the taxing toaster in rotation whose special duty 
is the taxation of costs, as already stated. 

In this division also the question of costs may be affected 
by the County Courts Acts, and Eules of Court thereon. In 
actions founded on contract in which the plaintiff recovers by 
judgment or otherwise, a sum (exclusive of costs) not 
exceeding 601. , he is entitled to no more costs than he would 
have been entitled to had he brought his action in a County 
Court, unless the court or a judge otherwise orders, (a) 

In any case in which under the above rule the scale of 
costs in County Courts is applicable, the costs of briefing 
more than one counsel is not to be allowed unless the taxing 
officer, for special reasons, is of opinion that briefing more 
than one counsel was proper, (h) 

And in actions of tort the 30 & 31 Vict. c. 142, provides 
that if the plaintiff sues in the High Court and recovers a 
simi not exceeding lOZ., by judgment or otherwise, he is not 
entitled to costs unless the judge certifies that there was 
•sufficient reason for bringing the action in the High Court, 
or unless a judge at chambers by order allows such costs, (c) 
However, as stated cmtsy p. 233, where a cause or issue is 
tried with a jury the costs are to follow the event unless, 
otherwise ordered. 

A set-off for damages or costs between parties may be 
allowed notwithstanding the solicitor's lien for costs in the 
particular cause or matter in which the set-off is sought, (d) 

(a) Ord. 66, r. 12. I (c) 30 ifc 31 Viot. o, 142, s. 5. 

(6) Ord. 65, r. 27,8ub-r. 46. i (d) Ord. 65, p. 14. 
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CHAPTER XXVI. 



SOLICITOE AND CLIENT. 

A SOLICITOR should, as a matter of precaution, before 
commencing an action for, or entering an appearance in an 
action brought against, a client have a retainer from such 
client. 

Before the name of any person can be used in any action 
as next friend of any infant or other party, or as relator, 
such person must sign a written authority to the solicitor for 
that purpose, which must be filed in the Central Office, or in 
the district registry if the cause or matter is proceeding 
therein (a) 

With the above exception the retainer may be by paroL 
To facilitate proof, however, it is better to have a written 
retainer, as the onus of proving the retainer lies on the 
solicitor. (6) 

If a solicitor neglects to enter an appearance in an action 
in pursuance of his written undertaking to do so, he is liable 
to an attachment, (c) 

If a solicitor commences an action without the authority 
of the plaintiff, the plaintiff should sbrve the defendant and 
the solicitor with notice of motion to dismiss the action 
with costs against the solicitor, the costs of the plaintiff 
to be taxed between solicitor and client, and those of the 
defendant between party and party, (d) 



(a) Ord. 16, r. 20. 
Q>) Cord. Sol. 47 ; Morgan and 
Wurtz, Costs, 89. 
(c) Ord. 12, p. 18. 



(d) Newhiggvn-by-8ea Gcls Co. v. 
Armstrong, 18 Ch. Div. 310 ; 41 L. 
T. Bep. N. S. 637 ; 49 L. J. 231, 
€h.;«8 W. E. 217. 
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A party stung or defending by solicitor may change liis 
solicitor without an order for such purpose, upon notice of 
such change being filed in the Central Office, or in ihe 
district registry if the cause or matter is proceeding therein ; 
but until such notice is filed and a copy thereof served, and, 
in causes or matters pending in the Chancery Division, left 
in the chambers of the judge to whom such cause or matter 
is assigned, the former solicitor is to be considered the 
solicitor of the party, (a) 

A solicitor may enter into a written agreement with his 
client respecting the payment of his fees, charges, and 
disbursements for business done or to be done, either by a 
gross sum or by a percentage or salary, or otherwise. But if 
the agreement is for business done, or to be done, in any 
action, the agreement must, before the amount can be 
received, be examined and allowed by the taxing officer. 
And a provision in such agreement that the solicitor is not 
to be liable for negligence is void. Kor can such agreement 
be enforced by action, but questions affecting it and its 
enforcement should be brought before the court or judge by 
motion or petition; and the court or judge may either 
-enforce it or set it aside, and order the costs to be taxed. 
And even if the amount agreed upon has been paid the 
<;ourt or judge may, under special circumstances, reopen 
the agreement within twelve months after payment, and 
orde?" taxation and repayment of the whole or part of the 
amount. However, the amount due under such an agree- 
ment as above is not, unless ordered by the court or a judge^ 
subject to taxation, or to necessitate the delivery of a signed 
bill.(b) 

Such an agreement to be binding must be signed by both 
solicitor and client, (c) 

- — *-- • 

(a) Ord. 7, r. 3. i (c) Be Lewis ; ex parte Ifimro, 

(b) 33 & 34 Viot. o. 28, as. 4, 7, | 1 Q. B. Div. 724. 
8, 9, 10, 15. And as to death or 
ohange of solioitor, see bb. 13, 14. 
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As to the law relating to the costs of solicitors in convey- 
ancing and non-contentious business the reader is referred 
to the 44 & 45 Vict. c. 44, and the General Order and Eulea 
thereon. 

Although the undertaking of a solicitor to carry on an 
action is an entire contract to carry it on to its termination, 
and can be determined by the attorney only upon reasonable 
notice, yet a solicitor who has undertaken a cause is not 
bound to proceed in it without adequate advances, from time 
to time, by the client, for expenses out of pocket, (a) 

A solicitor may take security from his client for his future 
charges, fees, and disbursements, to be ascertained by taxa- 
tion or otherwise. (6) 

A solicitor cannot recover- costs, Ac, for business done 
while uncertificated. 

K a solicitor wishes to enforce his claim for professional 
charges by action he must, one calendar month before he 
commences his action, deliver or send to the party charged & 
bill of his fees, charges, and disbursements, subscribed by 
such solicitor, or inclosed in or accompanied by a letter 
signed by biin and referring to the bill, unless a judge 
allows proceedings to be taken before this period when such 
party is about to quit England, &c. (c) 

But a solicitor may set off the amount of his bill of costs- 
in an action brought against him by his client, although he 
has not delivered a signed bill a month before the action. ((2) 

The party chargeable by the bill niay, within such month, 
apply to the court or a judge for an order referring such bill 
for taxation, and the action may be restrained pending such 
reference. After the expiration of such month, either the 
solicitor or the client may obtain the order for taxation of 
such bill. But after a verdict has been obtained in an action 



(a) Chit. Arch. 91, 12th ed. 
(h) 33 & 34 Vict. c. 28, b. 16. 
(c) 6 & 7 Vict. c. 73, s. 37 ; 38 
& 39 Vict. c. 79, 8. 2. 



(d) Brown v. Tibhetts, 31 L. J. 
206, C. P. ; 6 L. T. Bep. N. S. 385. 
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on the bill, or after the expiration of twelve months after 
such bill has been delivered or sent as above, no order for 
taxation can be obtained at the instance of th^ party charge- 
able with such bill, except under special circumstances, to be 
proved to the satisfaction of the court or judge, (a) 

Upon the taxation of a solicitor's bill of costs between 
solicitor and client, if it includes charges for business done 
in any cause or matter, the taxing officer may allow the 
fees on the higher scale, in respect of such cause or matter, 
or in respect of any particular application or business done 
therein, if on such special grounds as are mentioned in rule 
9 of this order (see ante, p. 283) he thinks such allowance 
should be made, (b) 

Interest may be allowed upon the taxation of costs, 
charges, or disbursements by the taxing officer, upon moneys 
disbursed by the solicitor for the client, or on moneys of the 
client in the hands of the solicitor and improperly retained 
by him. (c) 

If it appears that costs have been improperly incurred, or, 
if in consequence of misconduct or negligence of the solicitor, 
costs properly incurred have proved fruitless, the court or 
judge may call upon the solicitor to show cause why such 
costs should not be disallowed as between the solicitor and his 
client, and if necessary, why the solicitor should not repay 
to the client any costs paid by the client under order to any 
other person. And special directions thereon may be given 
to the taxing officer, (d) 

A solicitor, or his representative after his death, has a 
passive lien for his general balance upon deeds or papers of 
his client (commensurate with the right of the client) which 
have come to his hands in the waj of his professional em- 
ployment, (e) 



(a) 6 & 7 Vict. 73, bs. 37, 41. 

(b) Ord. 65, p. 10. 

(c) 38 & 34 Vict. c. 28, a. 17. 
See also 23 & 24 Vict. c. 127, b. 27. 



(d) Ord. 65, r. 11. 

(e) Chit. Arch. 135, 138, 12th 
ed. ; Cord. Sol. 211. 
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So, by the order of the coiirt or judge, the solicitor has a 
lien or charge upon property of any nature, tenure, or kind 
recovered or preserved through the instrumentality of such 
solicitor, for his taxed costs of suit ; and all conveyances, 
&c., to defeat such charge are void, except as against a 
hona fide purchaser for value without notice, (a) 

And independently of any statute a solicitor has a par-* 
ticular lien on a judgment obtained by him, and upon money 
levied under an execution upon it, for his costs of the action 
in which the money is recovered, (h) 

A set ofE for damages or costs between parties may be 
allowed notwithstanding the solicitor's lien for costs in the 
particular cause or matter in which the set off is sought, (c) 

(a) 23 & 24 Viot. o. 127, s. 28. I (c) Ord. 65, r. 14. 
(6) Cord.. Sol. 211, 221. | 
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order for production cannot be made against next 
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judgment against 158 

INJUNCTION : 

claim for may be joined with claim for quiet possession 38 

vv maCvv ••• ■•• ••• ■•■ ••• ••• •••. ••• •«• •■« ••• ^L V %f 

writ of , abolished 175,176 

motion for 61, 174, 175 

court may grant, though writ not indorsed with claim 
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cannot issue to restrain action in another division 

175 and note (e) 
application for 61, 174, 175, 176, 275 
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IN JUNCTION— con^mtted : 

eyidence on motion for 

order for 

discharging order for 

servinpf order for 

awardmg damages on application for 
punishment for, disobedience of order for 
may be granted after judgment 

INTERPLEADER : 

when and how granted 

time to apply for 

titles of claimants . . . 

power to stay action in 

power to direct issue 

summary decision on 

when question on, is one of law 

special case in 

barring claimants in 
power to order sale on 

judgment on 

appeal on 

costs on 
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... 190 
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190, 191 
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INTERROGATORIES (see also Discovery, Docxtments) : 

in what action may be delivered as of right 104 



to several defendants or plaintiffs. . 

when leave necessary to deliver 

time to deliver 

third persons cannot deliver 

answer xo 

questions to be relevant 

rule as to, in Queen's Bench Division . 
rule as to, in Chancery Division ... . 

in action for recovery of land 

not allowed after close of pleadings . 

to officer of corporation 

setting aside 

striking out 

affidavit in answer to 

objections to affidavit in answer ... . 

improper 

grounds of refusal to answer 

no exceptions to affidavit in answer 

insufficient answers 

reserving right to answer 

punishment for, neglect to answer 
service of order for on solicitor ... . 

deposit for costs on 

costs on 
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INTERLOCUTORr APPLICATIONS 

ISSUE : 

when majr be joined 

effect of joinder of 

facts may be excepted in joinder of ... 

qoinder of, closes pleadinffs 

judge may direct and settle ... 

in interpleader 

costs of, on trial by jury 

in the Queen's Bench Division 

JOINDER : 

of causes of action 

of third persons as parties by defendant 
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JUDGMENT : 

by default of appearance 

setting action down for where no defence delivered 

53, 73, 252, 253 
on confession of defence arising after action brought 75 
on counter-claim 81,253 
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on discontinuance 

on default at hearing 

on payment of money into court 
on points of law 
on special case ... 
by order of referee 
includes decree . . . 

ivnar 

different kinds of 

in actions for recovery of land 

on admissions of fact in pleadings 

at trial 

by referee 

cannot be entered up after 
on motion for judgment 

setting aside 

how usually delivered 
abstainmg from going 

notes of 

bespeaking 

settling 

entering 

speaking to on minutes 

varying 

delaying carriage of... 
from what time takes effect . . 
correcting clerical mistakes in 
need not be enrolled 
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... 100,102,258 

... 101,102,258 

144 and note {c\ 145, 152 

150,268 
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151,269 

...142,151,269 

144,270 

trial without order ... 151,269 

151, 152, 153, 270, 271 

152, 157, 270 

. 154, 270 

152, 170 

... 154 

... 154 

154, 155 

155, 272 
... 155 
... 155 
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156, 273 
... 156 

157, 273 
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JUDGMENT— continued ; page 

serving parties with notice of 21,157,273 

on condition 157, 159, 273 

infant plaintiff bonnd by 158 

infant defendant may snow cause against when . . . 158 

enforcement of 159,170,273 

of Court of Appeal 197,198 

of House of Lords , 200 

of district registrar 205 

for an account 220 

of nonsuit 263 

how entered in Queen's Bench Division 264, 268 
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JURr : 

judge of equity division cannot try cause with 139 

costs on trial of cause by 233, 285 

trial with • 139,261,262 

KING'S BENCH COURT : 

history and jurisdiction of 239,241 

LAND: 

action for recovery of ... 37, 51, 53, 54, 75, 150, 248, 249 

LAW: 

questions of , how raised 100,102,258 

LEGATEE : 

obtaining judgment without serving otliers 20 

entitled to interest when 227 

■ i I n ri 1 1 ,. ... Ito^f ^0(5 

LUNATIC: 

ac vion oy ... ... ^20 

action against 33 

proceedings when no appearance entered for 33 

party to special case 102 

guardian ad litem cannot be compelled to answer in- 
terrogatories 116 

MANDAMUS: 

when granted 61,174,177,275 

• should be claimed by writ of summons 178 

prerogative writ of, cannot be granted by Chancery 
Division 178,275 

6SB pCtTte ^J., XfO 

no writ for, in an action 178 

enforcement of order for 178 

MARRIAGE : 

no abatement of action on 212,213,283 
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does not give security for costs 24,237 

how defends 29,31 

party to a special case 102 

MASTER OF ROLLS : 

history of oflSce of » 6,7 

no longer judge of Hij^ Court 10 

MASTERS OF SUPREME COURT : 

duties of , 14,245,276 

what actions assigned to ... 246 

MISJOINDER : 

action not to be defeated by 26,34 

MONTH : 

how computed ,. 62 

MOTION FOR JUDGMENT : 

setting down action for where no defence ... 53, 151, 153 

setting down a special case 102^ 

when to be applied for 152, 270, 271 

notice of, must be served two clear days 153, 271 

cannot be set down after one year ... 153, 271 

judgment on 153^271 

MOTIONS : 

when proper mode of proceeding 60, 171, 274 

division of 171,274 

court may order notice of , to be given v ^§1 

failing notice of 
length, of notice of ... 
special, how made . . . 
may be made ex parte, when., 
what notice of, should^state . . 

short notice of 

how notice of, served 

how heard .^ , 

evidence on 

order on 
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174, 275 
... 184, 274 

NEW ASSIGNMENT: 

not allowed d5 

NEW TRIAL : 

in what cases may be applied for 147, 148, 268 

to what court application for made 147, 268 

now made 147 

time for moving for 147,149 
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NEW TBIAIi-^continueii : j»AOK 

on motion for court may give jadgment 14S 

order for, by Coiurt of Appeal .* 198 

NE EXEAT REGNO : 

when writ of , granted 181,182 

may be granted tbongb not cbdmed by writ of 

summons ., lo^ 

how applied fer 182 
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indorsement, on writ of ., 182 

•execution of writ of 183 

discharging writ of 183 

NEXT OP KIN : 

obtaining decree without serving others 20 

representing 21,22 

inquiry for , 224 
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NOTICE: 
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of motion 61, 153, 171, 172, 271, 276 

service of , on defaulting party 61,172 

service of, at address for service 61, 172, 173, 275 

length of uotice 61,153,172,271,275 

must be served, before what hour 63, 172, 275 

to produce documents 113,133,260 

to admit documents 132 

to inspect documents 113,260 

of trial 136, 137, 261 

of judgment 21,157 

OFFICE HOURS 15,245 

OFFICERS OF THE COURTS ... ..7 14,245 

ORDER : 

ihow drawn up ... 154)173,275 

need not be drawn up, when 173, 189, 275 

from what time takes effect 62,156,174,275 

ORIGINATING SUMMONS ... 216, 219, 277 

PARTIES TO ACTIONS : 

as plaintiffs 19,-247 

who under disability 

•joinder of 

one suing for rest . . 

co-partners , 

on partition 

legatees , 

next of Idn ... ... 20,22 
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PARTIES TO ACTIONS— con^mued ; paok 

u6 Vlo66s ... ... ... ... ... ... ... ... ... ^1/ 

cestui que trust 20,21 

trustees 21,22 

for preventing waste 21 

executors and administrators 21 

deceased without representatives 22 

i-n-fsLTifa ^ 
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married women 23,24 
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Queen Consort 26 

Attomey-Greneral 25,26 

Prince of Wales 26 

foreign government... 26 

DanjLrup uB ... ... ... ... ... ... ... ... ... ^o 

as defendants 26, 247 

oao-Krup vo ... ... ... ... ... ... ... ... ... ^\j 

all need not be equally interested 26,27 

representing class 27,28 

trustees, executors, &c 29 

legatee, next of kin, &c 28 

partners , 28, 2& 

married women 29,30,31 

iniants «5^, «kj 

lunatics oJ, «x> 

IMUXLIOXo ... ... ... ... ... «•• ... ••• ... Ov 
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Queen Consort * 34 

Prince of Wales 34 

foreign prince 34 

substituting, adding, or striking out 34,35 

joinder of, oy defendant 51, 81, 253 

marriage or death of 212,213,215,283 

bankruptcy of 26,212,213,215,283 

PARTITION : 

action for, assigned to Chancery Division ... . ,. ... 11 

PAUPER : 

CK/ VX\JU ^J ••• •«• ••• ••• ••• *•• ••• ••• ••• ••• mTW 

action against ... 33 

PAYMENT INTO COURT : 

when to be pleaded 72,84 

in satisfaction of claim 84,253 

acceptance of , by plaintiff 85,255 

costs on acceptance 85 

by a plaintiff 86 
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PAYMENT INTO COJJRT—continued : 

to abide event 

'in an interpleader action 

proceedings to be taken on 

when money to be placed in deposit 
• in the Queen's Bench Division 

PAYMENT OUT OF COURT : 

may be made without order, when 

order for ... 

proceedings on 

may be made through the post 

cheque for 

conditions on 

to official persons 

to marriea women 

to representatives 

legacy and succession duty to 
income tax deducted on ... . 

to a creditor 

in the Queen's Bench Division 

PERPETUATING TESTIMONY : 
when aid of court sought 
evidence, how taken 
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PETITION : 

when proper mode of proceeding ... 

in an action 

originating proceedings . . . 

to whom addressed 

title of 

indorsements on 

facts, how stated in 

must state parties to be served . . . 

need not be printed 

copies to be left for use of judge . . . 

service of . . . 

evidence on 

hearing of ... 

order on ... 

costs of 

petitions of course 

not used in Queen's Bench Division 

PLEADINGS : 

general rules of 

meaning of 

delivery of 

how to be marked 

contains statement of facts 



• • • • • • 



• • • • • I 



• • • • • « 



• • • fl • • 



I • • • • • 



I ■ • • ■ < 



• • • • ■ • 



86, 90, 266 

.. 90,266 

86, 90, 91 

90,266 

91,266 

... 91 

91,267 

92, 267 

92,267 

92,267 

93,267 

... 226 

266, 266 



... 134 
... 136 



• • • • • 



I • ■ • • 



• • • • • • 



... 60,184,276 
.. 186 
.. 186 
.. 186 
.. 186 
.. 186 
.. 186 
.. 186 
.. 186 
.. 186 
... 61,186 
.. 186 
. 187 
,.. 187 
,.. 187 
.. 187 
.. 276 



* • • • ■ • 



• • • • • • 



• • « • ■ • 



• • i • • • 



... 66,260,251 

66, 58 
55 
56 



> • • • • • 



• •• ••• ••• ••! ••• 



<S10 Index. 

PLEADINGS— co»<miA6(2 ; 

to be divided into paragraphs 

to be printed, when 

by whom signed 

must raise ground of defence or reply 

not to raise new grounds 

need not allege presumptions of law 

how documents set out in 

how notice alleged in 

how denials alleged in 

conditions precedent in 

how fraud or malice alleged in 

technical objections to 

cannot be in abatement 

amendment of ... 

admitting truth of 

noncompliance with rules of 

cannot be delivered in long vacation 
'Oervice ox ... ... ... ..• ... ... 

raising points of law in 

subsequent to repfy 

in lieu of demurrer 

POSSESSION : 
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'RECBITER— continued : PAOir 

motion for, by whom made 17^- 

motion for eaj ^'CM'^e, when ... 179 

evidence in support of motion for 179 

should have no mterest in property 180 

who not appointed 180 

to give security 180 

CLUvies 01 ••• • ^oU) j-oX 
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remuneration of 181 
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REGISTRARS (see also Distbict Registry) : 

duties of, of Chancery Division ... 14, 137, 154, 189, 275 

REFEREE : 

what matters may be referred to 142, 143, 264 

inaJL oexvixD ... ••• ••« ••• ••! •«> ••• ••. ••• j.^do 

when action may be referred to 142, 143 

reference to,- by consent 143 

distribution of references to ... 143 

powers of 144 and note (c), 270 

submitting questions to court ... 144 

how enforces attendance of witnesses 144 

xOpOxu UX >•• ... ... ••• ••• ••« ••• ••• ... X40, X4!0 

court may require reasons from 145 

fees payable to 146 

RELIEF : 

aitemavive ... ... ... ..• ... .* ^it ^^ 

must be claimed by indorsement on writ 35,247 

how claimed in statement of claim 68, 25] 

court may make binding declarations of, without 
cTrau ving ... ... ... ••. •«• ... ... ... ..« # v, Xv x 

REPLY: 

by plaintiff 94,257 

to be delivered when 94 

effect of not delivering 95 

must not raise new claims 95 

cieTiiaip 1x1 ... ... ... ... ... ... ... ... ... «(a vO 

as to alleging new grounds in 95, 96 

amendment of 95* ^ 
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by persons other than plaintiff 96, 257 

pleadings, subsequent to 96,257 

SALE: 

proceedings on, in chambers 229, 230 

of perishable goods 275 

SCANDAL: 
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striking out 69, 76 
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SCIRE FACIAS 

SECURITY FOR COSTS: 

on discovery 

on appeal 

married woman does not give 

bj plaintiff 

by limited company ... . 

time to apply for 

bond for ^oo 

SERVICE OF PLEADINGS AND NOTICES, 63, 173, 

and note (e) 
SEQUESTRATION : 

cannot be issned for costs without leave 

may be issned when 

SET-OFF (see Counteb-claim). 

SHORT CAUSE : 

what may be entered as 

practice on ... 

SITTINGS OF THE COURTS 

SOLICITOR : 

appearance by, without authority 51 

disclosures by 47,248 

address for service ... 37, 49, 185, 219, 247, 277 

Tevai n er oy . •• ••• ••• ••• ••• ••• ••• ••> ••• ••• «oo 

next friend or relative to give a written authority to 23, 286 
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neglecting to enter appearance 
commencing action without authority 
cnange ox ... ... ... ... ... ... 

may enter into agreement for fees 
undertaking to carry on action 
taking security from client ... . 

enforcing payment of bill of costs 

taxation of bill of costs 

allowing interest on bill 

may be ordered to pay costs improperly incurred . . . 289 

lien 01 ^o«7, ZStU 

set-off between parties allowed notwithstanding lien 

for costs 285,290 

SPECIAL CASE: 

when stated 101, 144, 191, 258, 265 

by whom introduced 101 
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to be printed 

by whom signed 
amendment of 



• • • • • • 



. 101 
. 102 
. 102 
. 102 
. 102 
. 102 



Index. 



313 



SPECIAL CASE— continued : 

entering for argmnent 

where leave to set down necessary 

deUvering printed copy 

before whom heard 

setting down action on 

when infant or married woman party to 

by jndge on interpleader 

power of referee or arbitrator to state 

STATEMENT OF CLAIM: 

roles regnlating deliveiT of 

may be delivered though not required by 
not when writ specially indorsed .. 

setting ont facts in 

how relief claimed in 

statement of venue in 

time for delivery of 

may be filed when 

amended, may raise new ease 

striking out matter in 

further, may be ordered 

formal parts of 

STATEMENT OF DEFENCE : 

effect of not delivering 

within what time to be delivered .. 
how grounds of defence stated in . . 
payment to be pleaded in, when . . 

after action brought - 

amendment of 

embarrassing 

formal parts of 

striking out matter in 

withdrawal of 

plaintiff's proceedings after 

m actions on bills of exchange, &c. 

in actions to recover a liqui&ted demand 

time for under Order XiV 

by virtue of a statute ... 
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STOP OxvIjEBi 

SUBPCENA: 

by whom invented 

ad testificandum 

for payment of costs cannot be issued ... 

SUMMONS AT CHANCERY CHAMBERS : 

proper proceeding when 

preparation of 
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SUMMONS AT CHANCERY CHAMBERS— coweitmed : pagb 

service of 188,219,221 

before whom heard 188,189,222 

evidence in support of 127,188,223 

order on J.o«/, ^isy 

taking opinion of judge on 189,222 

discharging order on 193,230 

attending by counsel 219 

originating proceedings 216,218,219 

address for service on 219 

to proceed with acconnts.. 219,221 

to administer estate 216,218,221 

proceedings in 216,230 

SUMMONS IN CHAMBERS OF QUEEN'S BENCH 
DIVISION : 

before whom heard 276 

originating proceedings 277 

DvX^ V Xv/t? vX ••• ••• ••• ••• ••• ••« •••• ••• ••• ••• Afff 

marking with name of a master 277 

master may refer to jndge ... ... - ... 277 

appeal from master 278 

appeal from jndge 278 
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under Debtor's Act 280 

proceedings in 284 

SUMMONS FOR DIRECTIONS 65,251 

THIRD PERSONS : 

claiming contribution against 51, 81, 253 

notice of application 82 

appearance and defence by 51,82 

deiault of appearance by 82 

judgment against 82 

application for directions as to trial 82 

costs against) oo 

claiming relief against* fourth party 83 

contribution against a co-defendant 83 



TIME 



of sittings and vacations 14, 15, 16, 245 

general rules as to 62,251 

computation of 62 

mon tns o^ 

expiry of, on Sunday or holiday 62 

meaning of clear days in computation of 62 

of Long Yacation not reckoned, when 62 

abridging 63 

enlarging 63,73,94 
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TRIAL: 

notice of 

entering cause for 
countermanding notice of 
entering to be heard short 
hearing in Chancery Division 

with a jury 

in Queen's Bench Division 

default of plaintiff at 

default of defendant at 

rules as to address of council at 

adjournment of. . . 

with assistance of assessors 

before referee 

new^ 

TRUSTEES : 

may sue and be sued without joining the cestui que 

blasts ... ... ... ^-L, ^^f ^7 

cosxs 01 .* ... JL«7^, ^t$o 

V^OjcLJ.XLI^o ... 15, ^45 

VENUE 68, 140, 262 

WITNESS (see also Affidavit — ^Evidence) : 

evidence of , how taken 117,118,258,260 

whomaybe 118,260 

refusing to be sworn 119, 121 

giving evidence before examiner or master or on com- 
mission J-^I) ^Ut7 

depositions of, to be printed, when 122 

how compelled to attend 121, 123, 260, 265 

cross-examination of , on affidavit 126,127 

enforcing attendance of, before referee 144 

enforcing attendance before arbitrator 265 

WRIT OF SUMMONS : 

action commenced by 17,246 

issued out of what office 17, 18, 202, 248 

by whom prepared 17, 246 

dfl.f A of 1 7 

uOouO UX ... ,.« .,« .•« ,«. .,, ..• ... ,,. ... J.f 

must specify division of court 17,246 
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Lay's Law and Practice of Conveyancing. 

Post 8vo., cloth, price 8b. 

A CONCISE TREATISE on the LAW and PRACTICE of 
CONVEYANCING. Together with the Solicitors' Remuneration 
Act, 1881 (44 & 45 Vict. c. 44), and the Orders on Conveyancing Fees and 
Charges. By IUohabd Hallilay, Esq., of the Middle Temple, Barrister-at- 
Law, late Holder of an Exhibition awarded by the Council of Legal Educa- 
tion, and also of the Studentship of the Four Inns of Court. Author of 
" A Digest of the Examination Questions and Answers," &c. [1883. 

CONTENTS. 

OHAP f HAP 

I.'Of the Modes of Acquiring, and of ! VIII.' WUls. 

the Capacity to Convey and Pur- I IX. Partnership, 

chase Eeal Estate. | Appbndix. 

n. Bales. I The Solicitors' Remuneration Act, 1881. 

in. Purchases. - „ i am General Order made in piirsnance of the 
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Solicitors' Bemoneration Act, 1881. 
Schedule. 
Bules. 

Scale of Charges, &c. 
Bules under the Act for the Abolition of 

Fines and Beooveries, and Sect. 7 of 

the Conveyancing Act, 1882. 



Vn. Settlements. I Order as to Court Fees. 

Fifth Edition, post 8vo., pp. 800, price 16s. 
Etokunders's Practice of Magistrates' Courts. 

THE PRACTICE of MAGISTRATES' COURTS, inclucf^ng 
the Practice under the Summary Jurisdiction Acts, 1848, 1879, 1881 ; 
The Indictable OfiFences Act, 1848 ; The Quarter Sessions Procedure Act, 
1849 ; and The Reformatory and Industrial Schools Acts, 1866, 1872 ; The 
Criminal and Civil Practice of Quarter Sessions ; Appeals and other Pro- 
ceedings in relation to Convictions and Orders in Courts of Summary 
Jurisdiction, together with an Appendix, containing the foregoing and 
other Statutes relating to Magisterial Proceedings ; the Rules and Forms 
under the Summary Jurisdiction Act,'' 1879; and the Regulations as to 
Payment of Costs in Indictable Cases. By Thomas William Sadndkbb 
Esq., Metropolitan Police Magistrate. Fifth Edition. By James A. 
Foot, M.A., of the Middle Temple, Barrister-at-Law. [1882. 
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Dodd's Settled Land Act. 

D ODD'S THE SETTLED LAND ACT 1882, with Ex- 
planation, Notes, and Precedents. Also with the Rules and Forms 
for Proceedings in Court, and an Appendix containing the Settled Estates 
Act, 1877, the Conveyancing and Married Women's Property Acts, 1882, and 
the Rules and Forms under the Conveyancing Acts. By J. THEODORE 
DODD. M.A., Barrister-at-Law. Price Is, 6d. [188». 

DODD'S AGEIOULTUEAL HOLDINGS (ENGLAND) ACT, 
1883, with Explanation, Notes, Forms, and Precedents, including 
Precedents of Agreements for '^ Specific " and <* Fair and Reasonable ** 
Compensation, and the " Farmer's Agreement," and an Appendix con- 
taining the Act of 1875 (where it differs from the new Act). By J. 
THEODORE DODD, M.A., Barrister>at-Law. Price 5r [1883. 

New General Rules upon Municipal Election Petitions. 
rpHE MUNICIPAL COEPOBATIONS ACT, 1882, with 

JL Introduction, Notes, the New General Rules upon Municipal Election 
Petitions, a Copious Index, &c. By Thomas W. Saundebs, Esq., Metro- 
politan Police Magistrate, and Wiluam E. Saunders, Esq., Barrister-at- 
Law. Price Is. 6rf. fl882-83. 

Hallilay's Examination Cluestions. 

A DIGEST of the EXAMINATION QUESTIONS in 
Common Law, Conveyancing, and Equity, from the commencement 
of the Examinations in 1836 ix) Trinity Term, 1883, with ANSWERS; also 
the mode of proceeding, and directions to be attended to at the Exami- 
nation. By RiCHABD Halulat, Esq., Author of *^ The Articled Clerk's Hand- 
book." Thirteenth Edition, by Ht. Wakeham Pubeis, Esq., Solicitor. 
640 pp.. price 18s, [1^^^ 

Hallilay's Handbook for Articled Clerks. 

HALLILAY'S AETICLED OLEEKS' HANDBOOK, con- 
taining a Course of Study for the Preliminary, Intermediate, Final, 
and Honours Examination of Articled Clerks, and the Books and Statutes 
to be Studied for each Examination ; also the Law relating thereto, and all 
necessary Forms ; being a complete Guide to the Candidate's successful 
Examination and his Admission on the Roll of Solicitors, to which are 
added Papers of Questions asked at each of the several Examinations, 
and a Glossary of Technical Law Phrases. By Riohabd BUlulat, Esq., 
Barrister-at-Law, Author of ** A Diffest of Examination Questions and 
Anawers.'* Fifth Edition. Price 4g. doth. [1881. 

Ford's Handbook on Oaths, 

For the Use of Com/misnontrB, Solicitors, andJiuHoes of the Peace in England, IToIm, 

and Ireland. 

COMMISSIONERS TO ADMINISTER OATHS in the 
SUPREME COURTS OF JUDICATURE in England and in 
Ireland. — A Handbook showing the powers of all Commissioners for Oatha 
and Affidavits, as affected by the Judicature and other Acts, together with 
necessary Forms for use by Solicitors applying to be appointed English 
Commissioners ; also the New Regulations^ and special Forms of Oaths and 
Jurats, and practical and general information as to the designation, special 
Powers, and Jurisdiction of Commissioners ; and all other persons authorised 
to Administer Oaths, and as to Perpetual Commissioners, &c. By Chabias 
Fo9D, Esq., F.R.S.L., Solicitor of the Supreme Court. THnu> Edition. 
Pritje 3#. 6rf., by post Hs. 9d. [1879. 
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IMPORTANT TO COUNTY COURT PRACTITIONERS. 

AN ABBANGEMENT of the COUNTY COUBT EULES, 
1880 and 1 883, amending the early procedure, and regulating the 
new procedure under The Employers* Liability Act, 1880; The Inferior 
Courts Judgments Extension Act, 1882; The Comity Courts (Costs and 
Salaries) Act, 1882 ; and the Married Women^s Property Act, 1882. 
Designed to exhibit at one opening the authorised Rules and Forms under 
any particular heading. [In the Press. 

Supplemental to the Author's Arrangement of the Rules of 1875, 1876, 
and 1877, and with Indices showing the pages in the received leading 
Treatises on County Court Practice, which now require addenda or 
corrigenda. 

The above may be had either separate or with 

RILEY'S ABBANGEMENT of the COUNTY COUBT 
RULES of 1875, 1876, and 1877, in the order of Rule, Amendment, 
and Appropriate Form. * 

The Arrangement, 98. ; the Supplement, s, 

Paterson'B Practical Statutes. 

THE PBAOTICAL STATUTES of the SESSION 1888 
(46 & 47 Vict.), with Introductions, Notes, Tables of Statutes re- 
pealed and Subjects altered, Lists of Local and Personal and Private 
Acts, and a Copious Index. By W. Patesson, Esq., Barrister-at-Law. 
Twenty-seventh issue of the Series. Price 12s. 6dL cloth ; 149. 6dl half- 
calf ; 15«. 6ef. calf. [1883. 

0ONTENT8: 

Table of Enactments Bepealed. 
Table of Principal Sobjects Altered. 



SB88I0N 1888—46 A 47 VICTORIA. 

EzplosiTe Sabstanoes Act. 

Army (Annual) Act 

Oastoms and Inland Bevenae Act. 

Poor Law Conferences Act 

Land Clauses (Umpire) Act. 

Municipal Corporations Act. 

Annual Turnpike Acts Continuance Act. 

Sea Fisheries Act ^ 

Companies Act 

Supreme Court of Judicature (Funds, Ac.) 
Act. 

(yompanles (Colonial Begisters) Act. 

Payment of Wages in PubtiG-houses Pro- 
hibition Act 

Cheap Trains Act 

Diseases Prevention (Metropolis) Act. 

Public • Health Act, 1875 (Support of 
Sewers), Amendment Act. 

Trial of Lunatics Act 



Statute Law Bevision Act 

Expiring Laws Cootiniumce Act 

Merchant Shipping (Fishing Boats) Act 

Borough Constables Act 

Counterfeit Medal Act. 

Corrupt Practices (Suspension of Elec- 
tions) Act. 

Provident Nominations and Small Intes- 
tacies Act. 

Statute Law Bevision and Civil Procedure 
Act 

Corrupt and Blegal Practices Prevention 
Act. 

Bankruptcy Act. 

Factory and Workshop Act 

Be venue Act 

Patents, Designs, and Trade Marks Act. 

Post Office (Money Orders) Act 1883. 

Epidemic and other Diseases Prevention 
Act 

Agricultural Holdings (England) Act 

List of Local and Personal Acts. 
List of Private Acts. 



N.B. The Vols, from 1858 to 1882 also may be had. For price apply to 
the publisher. 

HE SUMMAET JURISDICTION ACT, 1879, with Analysis 
and Practical Notes ; The Summary Jurisdiction Act, 1848 ( Jervis*s 
Act) incorporated therewith, to which are added The Criminal Justices 
Acts, The Summary Proceedings before Justices Act, The Larceny and 
Embezzlement Act, The Penal ^rvitude Act, The Prosecution of OfPences 
Act, 1879, The Prisons Act, 1879, with the New Rules and Forms. By 
the late Mr. Serjeant Coz. Price Is, 6d, 

The NEW RULES can be had separately, price 6</. 
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CEOOKFORD'S OLEBIOAL DIEEOTORY for 1884, Being 
a Statistical Book of Beferenee for facts relating to the Clergy in 
England, Wales, Scotland, Ireland, and the Oolonies. It contains : 

1. List of the Abohbibhops and Bishops of England and Walks, Scotland, 
Ibbland, and the Golonibb, from the origin of their DlocesiB to the presene 
time. 

S. Full details of all Oathbdbal, Diocbban, Capitulab, and Collbcfiatb Esta- 

BLISHICBNTS.' 

3. A complete Alphabbtioal Dibbotobt of an Abghbishops, Bishops^ and Olbbot 

of tne Ghuboh of Enqland at home and abroad, with the Datbs of ApporNT- 
MBNT, Valitb of LiviNO, POPULATION of PARISH or DzsTBiGT, particnlan of 

SCHOLABSHIPS, FBLLOWSHIPS, XTNIYBIlSrrY HONGUBS, PBBYIOUS APPOINT- 

MBNTS, and LrrBBABT Wobk. 

4. An Index to all Benefloee and Ourac'es in Eiogland, Wales, Scotland, and Chaplains 

abroad. 

5. A coloured map of England and Wales divided into Dioceses. 
CROCKFORD'S CLERICAL DIRECTORY is more than a Directory - 

it contains concise Biographical details of aU the ministers and dignitaries 
of the Charch of England, Wales, Scotland, Ireland, and the Colonies, and 
is a yalnable book for general reference. Sixteenth Issue (published 
annually), price 154. 

Goz and Grady's Law of Begistration and Elections. 

THE NEW LAW and PBAOTIOE of BEGISTBATION 
and ELECTIONS, PARLIAMENTARY and MUNICIPAL. By 
Standibh Obotb Grast, Esq., Barrister-at-Law, Recorder of Grayesenj. 
TiDBTKBNTH EDITION. Price 28«. cloth. 

The work comprises t The Representation of the People Act, 1867; The 
Registration Act, 1868; The Corrupt Practices Act, 1868; The BaUofe 
Act, 1872; The Parliamentary and Municipal Registration Act, 1878 f 
incorporating the Reform Act and the subsequent Statutes ; the deci- 
sions of the Court of Common Pleas upon Appeals of the Present Time, 
with instructions for the management of Elections in Counties, Cities, and 
Boroughs, for the management of Registration, and for Returning Officers, 
and the Law of Election Petitions, with all the decisions. [1880. 

HE STUDENT'S GUIDE to the PEAGTIOE of the 

SUPREME COURT of JUDICATURE; embracing the new Rules 
of Procedure in the form of Question and Answer. By JOHN F. 
HAYNES, LL.D., author of " The Student's Statutes/' '' The Student's 
Leading Cases," &c. Cloth, price 10«. 6dl [18 88. 

Now ready, by the same Author, 

THE STUDENT'S GUIDE to the LAW of BANKBUPTOY^ 
Based upon the Bankruptcy Act 1883, and in the form of Question 
and Answer. Limp cloth, 2«. 6dl [1883. 

THE STUDENT'S GUIDE to the LAW and PBAOTIOE of 
PROBATE and DIVORCE, especially designed for the use of 
Candidates for the Final and Honours Examinations of the Incorporated 
Law Society. Seoond Edition. By John F. Hatneb, LL.D., F.S.S6., 
author of '* The Student*s Statutes." Price 6s. [1882. 

THE STUDENT'S GUIDE to the JUEISDIOTION and 
PRACTICE of the ADMIRALTY SUB-DIVISION of the HIGH 
COURT of JUSTICE, especially prepared for the use of Candidates for 
the Final and Honours Examinations of the Incorporated Law Society By 
JOHN F. HATNES, LL.D., Author of the '* Student's Statutes," the 
" Student's Guide to the Probate and Divorce Courts," and the ** Student's 
Leading Cases," &c. Demy 8vo., price 2». 6</. ; post free, 2s. 7rf. [1880. 
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COX'S AET8 of BEADING, WEITING, and SPEAKING. 
Letters to a Law Student. By the lat^ Mr. SRsnEANT Gox. Re-issue 
(Sixth Thousand}. Price Is. Qd, [1881. 

CONTENTS. 



LBTMB. INTBODUOTION. 
I.— Introductory. 
II«>-The Object. Ubcs, and Advan- 
tages of toe Art of Speaking, 
in.— The Foundation of the Art of 
Speaking and Writing. 

AET OP WBITING. 

IV.— First Lessons in the Art of 

Writing. 
17.— Beading and Thinking, 
VI.— Style. 
Vn. — Langnage. 

VIIL— Words— Sentsnee—fihythnii 
IX.— The Art of Writing. 

ABT OF BfiADlNa. 

X.— The Art of Beading. 
XI.— What to avoid - Articulation. 
XIL— Pronunciation— -fistpression. 
XIIL— The Art of the Actor and the 

Beader. 
XIV.— The Management of the Voice- 
Tone. 
XV.— Emphasis. 

XVIt-^Panse, Ponotaatlon, Manage- 

nient of the Breath, Inflection. 

XVIL—-Attitade— Influence of the Mental 

over the Physical Powers. 

XVm.— Ulnstrations. 
XIX.<— Ulastrations of Tone, Emphasis, 

and Pause. 
XXf-^Blustrations (oontintied). 
XXL — Blastrations (continned). 
XXIL*«-How to Bead Poetry. 
XXIIL— Beading of Narrative, Argu- 
ment, and Sentiment. 



Lbttkr. 

XXIV— Special Beadings— The Hble. 
XXV.— Dramatic BeaSngs. 
XXVL— The Beading of Wit and 

Humour. 
XXVII.— The Uses of Beading. 
XXVIIL— Public Beadlngs. 

ABT OF SPEAKING. 

XXIX.— The Art of Speaking. 
XXX.— Foundations of the Art of 

Speaking. 
XXXL— What to Say— Composition. 
XXXIL— How to Bedn— Cautions. 
XXXIIL— Writing a Speech. 
XXXIV.— ]«'ir8t Lessons. 
XXXV.— Public Speaking. 
XXXVL— Delivery. 
XXX VIL— Action. 

XXX VIIL— The Construction of a Speech. 
XXXIX.— The Oratory of the Pulpit 
XL.— The Oratory of the Senate. 
XLI.— The Oratory of the Bar. 
XLIL— The Oratory of the Bar (con- 
tinued). 
XLIIL— The Oratory of the Bar (con- 
cluded). 
XLIV.— The Oratory of the Platform. 
XLV.— The Oratory of the Platform 

(continued). 
XLVL— The Oratory of the Platform 

(c(Aitinued). 
XLVII.-^ThB Oratory of the Platform 

(omduded). 
XLVIIL— Social Oratory. 
XLIX.— Stuttering— Its Causes and 
Cure. 
L.— Penny Beadlngs. 



Oox'b Principles of Punishment. 

THE PRINCIPLES of PUNISHMENT, as appUed in the 
Administration of the Criminal Law by Judges and Magistrates. 
By the late Mr. Sbbjibant Gox. Price 7«. 6(/. [1877. 

CONTENTS. 



CItAFTiB I.>^The Purpose of Punishment. 

Chapter II.— Crimes and Criminals. 

ChafTbr lil.— The Principle of Punish- 
ments 

CHAPtsa rV.— Legal Classification of 
Crimes. 

CHAPtBR v.— The Province of the Judge. 

Chaptbb VI.— Classification of. Crimi- 
nals. ^ 

Chaptbb VII— 1. Crimes of Wantonness. 

Chaptbb VIIL— 2. Occasional Crimes. 

"Chaptbb IX. — 8. Crimes Invo\ying 
Breach of Trust. 

Chaptbb X.— 4. Crimes of Fraud. 

Chaptbb XI.— 6. Crimes of Passion. 

Chaptbb XII.— 6. Crimes of Violence. 

Chaptbb XIIL— 7. Crimes of Cruelty 
and Brutality. 



Chaptbb XIV.— 8. Prevalent Crimes. 

Chaptbb XV.— The Character of the 
Criminal. 

Chaptbb XVI.— Circn]nBtanceB.of Aggra^ 
vation. 

Chaptbb XVIL— Mitigation of Punish- 
ment. 

Chaptbb XVIIL— Abuses of the Crimi- 
nal Law. 

Chaptbb XIX.— Costs- Compensation— 
Bestituti(Ai . 

Chaptbb XX.— Juries and Verdicts. 

Chaptbb XXL— Summary Convictions. 

Chaptbb XXIL— Payment of Penalties 
and Costs— Bewards— Bail. 

Chaptbb XXIIL— (General Bemarks on 
the Administration of Crhninal 
Justice. 
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Hajnxes's Students' Statutes. Third Edition. 

THE STUDENT'S STATUTES, being the Principal Pro- 
▼iBions of Bome of the more general Acts of Parliament, with Notes 
of Important DeclsionB thereon, especially designed for the use of Students 
of English Law. By John F. flATimi, LL.D., F.S.Sc. Price 18tf. cloth. 

[1884. 
CONTENTS: 

Part I. — 8taiut»9 Bsiaiifng to the Common LoAOf the Law of Property, 

and MiaceUaneoue Matters. 

Accumnlation of Property— Apportionment— ABSignment of Pay— Bank Holidays— 
Bills of Exchange— Promisrory Notes and Oheqnes— Bills of fading— Bills of Sale 
—GarrierB— Charitable Uses— Church and Clen^— Companies— Copyright— Death 
br Negligence— Debts of Deceased Persons— Dtetribation, Statutes of— Dower— 
Factors— Frauds, Acl— Fraudulent Convey anoes— Gaming Contracts— Ground Gkime 
— Infants — Inheritance — Innkeepers — Lutersst— Judgment Debtor — Judgment!— 
Landlord and Tenant— Leasee— Legacy Duty— Libel-— life Assurance— limitation 
of Actions- Marine Assurance- Married Women— Master and Servant— Mercantile 
Law Amendment— Mortgagees— Naturalisation-Parliamentary Language— Partition 
—Patents, Designs, and Trade Marks— Partnership— Powers of Appointment- 
Prescription- Bail ways -Real Property - Bevertionary Interests— Settled Estates- 
Sheep and Cattle— Solicitors— Succession Duty— Trustees, Executors, and Adminis- 
trators— Uses -Warrant of Attorney and Cognovit— Wills. 

Past n. — Statutea Relating to the Bv/preme a/nd Ooimty Cowrte, 

Constitution, Jurisdiction, Ac., of the Supreme Court — Chanceir Division— Queen's 
Bench Division— Probate and Divorce Courts— Evidence and Witnesses— County 
Courts. 

Past III. — Btatutee Relating to Bwiihruptey, 
Past IV. — Statutes Relating to the Crimmal La/io. 

THE SUPREME OOUBT RULES, 1883. A Comparative 
Table, showing the Principal Changes made by the New Rules of the 
Supreme Court, 1888, and pointing out in what particulars they correspond 
with, or differ from, the Rules of the Supreme Court hitherto in force. 
By JOHN ELDON BANKES, Barrister-at-Law. Price 1«., by post, Is. Id. 
[1883. 

Wilkinson's Every-Day Precedents in Oonveyanoing. 

EVERT-DAY PRECEDENTS in CONVEYANCING: a 
Collection of Practical Forms designed for Professional Use, and 
suited to the Emergencies of Actual Practice ; with Notes, and a Table of 
Stamp Duties. By Thomas Wilkinbok, Esq., Solicitor to the Supreme 
Court. Third Edition, re-edited and enlarged. Price 12s. 6<f. [1881. 

TABLE OF CONTENTS. 
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Beoitals. 
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LAW TIMES CONDITIONS of SALE. Particulars and 
Special Conditions of Sale. Single copy, la. ; Half quire (12 copieB), 
9«. ; Quire (24 copies), 15«. ; 50 copies, £1 Is, 

METEOPOLITAN POLICE COURT JOTTINGS. By A. 
MAGISTRATE. Limp cloth, Svo., price 28^ by post 2<. 2d, [1882. 
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Chapter I.— The ConBtitutlon, &c., of 

the Oourts. 
Ghapthb II. ~ Applications for Sum- 

xnonseB. 
GHAPTB& III.— The Hearing of Night 

Oharges. 
Chaptbb rv .— Oasuals— Oharltable Belief. 
Ghaptbb V. — The Lower Olanses of 

Women as Oomplainants, Defendants, 

and Witnesses — Their Untrathfol- 

nesB. 
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Ghaptbb VI.— The Metropolitan Police. 

Ghaptbb VII.^ School Board Sum- 
monses. 

Ghaptbb VIII.— Offences by Children and 
Toung Persons. 

Ghaptbb IX.— Becognisances to Keep 
the Peace and be of Good Behaviour. 

Ghaptbb X.— Persons found in the Un- 
lawful Possession of Property. 

Ghaptbb XI.— The " Bough/' 

Ghaptbb XII.— Gonoludinjg Bemarks. 



Saunders's Precedents of Indictments. 

PRECEDENTS OF INDICTMENTS ; with a Treatise thereon 
and a Copious Body of FORMS. By Thomas W. Sauitdbrs, Esq., 



Police Magistrate. Price 7«. cloth. 
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Saunders's Law of Warranties. 

TREATISE on the LAW of WARRANTIES and REPRE- 
SENTATIONS upon the SALE of PERSONAL CHATTELS. 
By T. W. Saunders, Esq., Police Magistrate. Price 6«. [1874. 

MARITIME LAW REPORTS (New Series; published 
Quarterly). By J. P. Asfinall, Esq., Barrister-at-Law, in the 
Admiralty Courts of England and Ireland, and in all the Superior Courts, 
with a Selection from the Decisions of the United States Courts ; with 
Notes by the Editor. 

N.B. — This is a continuation of the ^ Maritime Law Oases,*' placed under 
responsible editorship, and is cited as ** Aspinall*s Maritime Oases ** (Asp. 
Mar. Oas.). Quarterly, price 5<. 6d, 
ToL v., part II. just issued. 



COX'S CRIMINAL LAW CASES ; in the Court of Criminal 
Appeal, the Superior Oourts, the Central Criminal Court, at the 
Assizes, and in Ireland. (Published Quarterly.) Vol. XV., part V. last 
issued,j|price bs, 6d, 

The Parts and Volumes, which commenced in 1844, can be had. It is 
the only complete series of Criminal Oases published in England. An 
Appendix contains a valuable collection of /Veoscfente of IncUctmerUB. 



COUNTY COURTS, EQUITY, and BANKRUPTCY CASES, 
comprising the Decisions in Law and Equity administered in the 
County Oourts ; the Appeals from the County Oourts ; the Judgments in 
important Oases decided in the County Oourts, and all the Oases in Bank- 
ruptcy in all the Oourts, from 1864 to the present time. 
Published Quarterly, price 4s. 



^ LAW SWKB, dte, PVHtiaBBD Sr ^O&ACg COX, 



Simplification of the Practice. 
Purt I., demy 8vo^ price 80s., pp. 1080. 

THE PEAOTttOE of the 8UPEEME OOUBT of JUM- 
OATl/RE AI/PHABETIOALLT ARRANGED. Designed by F. 
0. ORUlfP, J&aq,, of the Middle Temple, Barrister-at-Law. 

Pabt I.— The PRACTICE of the CHANCERY DIVISION of the 
HIGH COURT of JUSTICE (indnding the Winding-up of CompaniesV 
and on Appeal to Her Majesty's Court of Appeal and the House of Lords^ 
By FRANK iT^ANS, Esq., of Lincoki*s-inn, Barrister-at-Law. [1881. 

Pabt II.— a DIGEST of the PRACTICE of the QUEEN'S BENCH 
DIVISION of the HIGH COURT of JUSTICE, and on Appeal to Her 
Majesty's Couit of Appeal and the Houne of Lords, in aoocordance with 
the RiUes of 1888^ 1884, and other Acts and Rules relating to the Supreme 
Courts. By C. E. MALDEN and A. H. POYSER, Esqrs., Barristers-at- 
Law. Price £l \a. [1884. 

REPORTS of OASES in the OOUNTY OOUBTS included 
in Cirouits Nos. 45 and 46, heard and determined hy Henry James 
Stonor, Esq., Judge of the said Courts, including recent Cases under the 
Employers* Liability Act, with Notes and full Index. By HENRT 
ANSELM DE COLYAR, Esq., of the Middle Temple. Author of treatise 
on " The Law of Guarantees." Price 10s. [1883. 

Gox's Iiaw of Joint-Stock Companies. 

The SBYBNTH XDITXON of the 

LAW OF JOINT-STOOK COMPANIES and other Associa- 
tions ; comprising the whole of the new Law relating to the Aban- 
donment of Railways and the Winding-up of Railway Companies, as 
contained in the Statutes relating to Joint'Stock Companies, the General 
Orders and Rules of the Court of Chanceiy, and Decisions of the Courts of 
Law and Equity; together with the Industrial and Provident Societies 
Acts, and County Court Orders thefeon, the Stannaries Act, and Rules, 
With Notes as to the Mode of Procedul^ under them. By Edwabd W. Coz, 
Serjeant-at-Law, Recorder of Portsmouth. Seventh Edition, by Charles 
J. O^Mallbt, LLiB., Barrister-at-Law, of the Middle Temple. Published 
at ^1 1«., reduced to 10«. 6dl [1870. 

Wilson's Bills of 6€dd Act. 

THE LAW and PBAOTIOE under the BILLS of SALE 
ACTS, 18T8 and 1882, comprising the Acts, Rules, and Forms, with 
Notds on the General Law of Bills of Sale. Second Edition, enlarged. By 
DaBOT Bruob Wilson, M.A., of the Inner Temple, and North-EAstem 
Circuit, Barrister^-at-Law. Price 59., by post, bs. ScL [1881. 

THE BILLS of SALE ACT (1878) AMENDMENT ACT, 1882. 
Annotated by D. B. WILSON, M.A. Being a supplement to the 
above work. Price Is. [1882. 

- - _ — ^ - , J i_ a. i_i J ^ , 

COX'S MAGISTBATES', MUNICIPAL, and PARISH LAW 
OASES and APPEALS decided in all the Courts. ^Published 
Quarterly.) Vols. L to XII., from 1860 to 1882. Vol. XIII., part IIL, last 
sued, price 6«. 6d. 
This series is issued immediately before each Quarter Sessions^ 



AT 10, WELLINaTON-aTRBST, afRAND, W,C. 



Demy dvo., price 15s. 

AN ANECDOTAL mSTOBY of the BBITISH PARLIA- 
MENT, from the Earliest Periods to the Present Time. With 
Notices of Eminent Parliamentary Men, and Examples of their Oratory. 
Compiled from Authentic Sooices hy GEORGE HENRY JENNINGS. 
New Edition, with additions. [1888. 

CONTENTS. 
Fabt L — ^Bise and Progress of Parliamentary Institations. 
Part II. — ^Personal Anecdotes : Sir Thomas More to Marquis of Hartlngton. 
Pabt III. — Miscellaneous: ■ 

1. Elections. 3. Privilege ; Exclusion of Strangers ; Publication of Debates. 
8. Parliamentary Usages, Ac. 4. Varieties. 

Appbndix.— (A) Lists of the Parliaments of England and of the United Kingdom. 

(B) Speakers of the House of Commons. 

(C) Prime Ministers, Lord Chancellors, and Secretaries of State from 

1715 to 1$80. 



*' As pleasant a companion for tiie leisure hours of a studious and thoughtful man 
as anything in book shape since Selden."— />ai/tr Telegraph. 
^ Contains a great dtol of information about our representatiTe system in past and 

}>re8ent times, which it behoves all persons to know, and not a few useful political 
essons may be learned from its pages.'' - DaUy News. 

".It would be sheer affectation to deny the fascination exercised by the * Anecdotal 
History of Parliament ' now in our hands." — ^ttarday Review. 

^ A succession of anecdotes sparkling with wit, bristling with humour, or instinct 
with the Imperishable vitality of nistoric oratory." — Liverpool Albion. 

*^ Such a capital fund of instruction and amusement that it is impossible to take up 
.the book without letting one's eye fall on some good anecdote or some remarkable 
speech. It is just the iKOok to take up in a weary moment to make a man think that 
life is worth living after a.\i:'—She;ffiad Daily Tdegraph. 

" More amusing reading can hardly be imagined; while to members of Parliament, 
and to writers in newspapers and elsewhere who comment on parliamentary pro- 
ceedings, the volume will be a book of handy reference of very great value.** — Bntiih 
Quarterly Review. 

Wharton's Law of Innkeepers, &c. 

THE WHOLE LAW RELATING to INNKEEPEBS, 
LICENSED VICTUALLERS, and other LICENSED HOLDERS ; 
being a Complete Practical Treatise on the Liability of Innkeepers aa 
Bailees, as well under the Licensing Acts ; with an Appendix containing 
all the important Statutes in Force Relating to Innkeepers, a Complete Set 
of Forms, and a Copious Index. By Chablbb H. M. Whabton, Esq., Barrister- 
at-Law. Post 8 vo., price 10«. 6<i [1876. 

Saunders's Law of Bastardy. 

THE LAW and PEAOTIOE of AFFILIATION and 
PROCEEDINGS in BASTARDY ; containing The Bastardy Law, 
and Amendment Acts, 1872 and 1878; including Appeals to the SessioDB, 
reserving a case for the Court above, and Proceedings by Certiorari f 
with the Statutes and Forms issued by the Local Government Board, and 
all the decisions upon the subject. By Thokas W. Saundebs, Police 
Magistrate. Seventh Edition. Price 6s 6dl cloth. [1878. 

Wharton's Maxims. 

LEGAL MAXIMS, with Observations and Gases. In Two 
Parts. Part I. One Hundred Maxims, with Observations and Cases. 
Part II. Eight Hundred Maxims, with Translations. By Geoboe Frederick. 
Wharton, Attornoy-at-Law. Price lO*-. {jd. cloth. [1865. 



10 LAW BOOKS, dc^ PUBUaBBD BY HORACE COX. 

THE LAW and PBAOTIOE of the COUNTY OOUBTS. 
Bj MORQAN LLOTD, Esq., M.P., one of Her Majesty's Gonnsel. 
Eighth Edition. By CLEMENT ELPHINSTONE LLOTD, B. A., Oxon., 
of the Inner Temple, Esq., Barrister-«t-Law. This Edition contains a 
complete description of the Gonstitation and Jurisdiction of the Gonnty 
Courts, the superintendence exercised hy the High Court over the County 
Courts (hy Certiorari, Prohibition, Biandamus, and on Appeal), and the 
Practice and Evidence in Ordinary Actions) including action remitted from 
the High Court), under the Bills of Exchange Act, under Miscellaneous 
Statutes, in Replevin, Recovery of Tenements, Ejectments, &c., and 
embodies the whole of the Acts, Rules, Scales of Fees and Costs, and Forms 
relating thereto, together with extra Forms, List of Cases, and Copious 
Lidex. Price 28<. [1880. 

SAUNDEBS'S PUBLIC HEALTH ACT, 1875, 88 & 39 Vict. ; 
including the Acts incorporated therewith, and the Artisans and 
Labourers' Dwellings Improvement Act, 1876. By T. W. Saunders, Esq. 
Police Magistrate. 8vo., price 10«. 6(/. [1875. 

The Journal of the County Courts. 

THE COUNTY OOUETS OHEONIOLE and GAZETTE of 
BANEBUPTCY (Monthly, price 1«. 6dl) has heen greatly improved 
and enlarged in accordance with the extension of the Jurisdiction of the 
County Courts under 80 & 81 Yiot. c. 142. 

To enable it to treat more completely of the many matters on which the 
Judges, Officers, and Practitioners require to be kept regularly informed, and 
to give to it the importance which, as the Journal of the County Courts, and 
their long-established official organ, it is entitled to assume, it has been 
enlarged to twenty-four pages, of the size and shape of the Law TnfES, the 
Reports of Cases relating to County Courts Law decided by the Superior 
Courts being continued in the octavo form, as more convenient for citation 
in Court. 

Communications are specially invited to the department of '* Queries/* 
which is designed to do for the County Courts what the Justice of^M Peace 

does for the Magistrates* Courts. 

• 

N.B. — The CoiTNTT Courts Chboniolb was commenced with the County 
Courts. It is recognised as the official organ of the Courts. 



General Index to the Law Times Beports, 

AGENEBAL INDEX to the REST TEN VOLUMES of the 
NEW SERIES of the LAW TIMES REPORTS, 1859 to 1864. 
Price 78, 6d, cloth ; 10«. 6d. half-calf. It comprises — 



L Index to FlaintiffsL 
IL Index to Defendants. 
IIL Index to Subjects of Oases. 



IV. Index to the Statute Law from 1860 to 

1864. 
Also, a Table of Contemporary Beports. 

[1866. 



ALSO, 



A GENERAL INDEX to the SECOND TEN VOLUMES 

(Vols. XI. to XX.), 1864 to 1869. Price 8«. Gd. cloth ; lOs, 6d. half- 
calf. L1872. 



THE JOURNAL OF THE LAW AND THE LAWYERS. 



PUBLISHED EVERT FBIDAT MOSNING. 



The Law Times, as the Journal of the Law and the 
Lawyers, has for Forty years supplied to the Profession a 
complete record of the progress of legal reforms, and of all 
matters affecting the legal profession and the administration 
of the law. 

Notes of Unreported Decisions are supplied by the re- 
porters in the Courts, so that the latest law is brought to 
the notice of the profession. 

Notes for Noting-up. 

Important cases in the County Courts, corrected by the 
judges, are regularly reported. 

The proceedings of Parliament are recorded in a summary, 
and a Digest of all Law Bills in Parliament is published 

weekly. 

» 

The interests of Solicitors, which are a matter of much 
importance, receive the undivided attention of a Solicitor, 
who is upon the staff of the Journal. 

Thb Bbpobts of the Law Times are now recognised as 
the most complete and efGicient series published, containing, 
as they do, many decisions of practical utility which are 
to be found in no other publication. Their accuracy was 
on more than one occasion remarked upon by that great 
lawyer Sir George Jessel. 



3DJj^ lafij €vm% ^t^oxts. 



PUBLISHED on a separate sheet, large Sto., for the conyenience of 
binding in portable separate yolnmes, with copioos Indices. These 
Reports are the earliest and most complete. They are as follows : — 

HOUSE OF LORDS, by 0. E. Maiden, Esq., Barrister-at-Law. 

PRIVT OOUNGIL, by 0. E. Maiden, J. P. Aspinall, and F. W. Raikes, 
Esqrs., Barristers-at-Law. 

SUPREME COURT OP JUDICATURE. 

Court of Appeal, by F. Eyans, W. 0. Biss, P. B. Hutohins, and A. H. 
Bittleston, Esqrs., Barrister8>at-Law. 

HIGH COURT OP . JUSTICE. 
Chancery Division — 

Before Vice-CTumoeBor Bacon, by A. J. Hall and F. E. Ady, Esqrs., 
Barristers-air-Law. 

Before Mr, JusHoe Kay^ by J. G. Alexander and E. A. Scratchley, 
Esqrs., Barristers-at-Law. 

Before Mr. Justice Chitty^ by G. Welby King and A. Coysgame Sim, 
Esqrs., Barristers-at-Law. 

Before Mr, Justice Pearson, by J. F. Waggett and H. G. WiUink, 
Esqrs., Barristers-at-Law. 

Before Mr, Justice North, by F. Gonld and J. R. Brooke, Esqrs., 
Barristers-at-Law. 

QiMen's Bench Division — 

By M. W. McKellar, Henry Leigh, W. P. Eyersley, W. J. Smith, 
H. D. Bonsey, and Danlop Hill, Esqrs., Barristers-at-Law. 

ProbcUe, Divorce, and Admiralty Division — 

Probate and Dioorce Business, by J. R. Kelly, Esq., Barrister-at-Law. 

Admiralty Business, by J. P. Aspinall and F. W. Raikes, Esqrs., 
Barristers-at-Law. ..^^ ♦ 

COURT OF BANKRUPTCT, by A A. Doria, Esq., Barrister at-Law. 

CROWN CASES RESERVED, by John Thompson, Esq., of the Middle 
Temple, Barrister-at-Law. 

Two yolomes of the Reports are pablished each year. 

N.B. — The Law Tdobs is sent by Post to Sabscribers paying in adyanoe : 
or it may be had by order through all Booksellers and Newsmen. 

The Reports in the Law Tdcbs may be had separately if desired. The 
Law Timbb, at Ninepence per week; the Reports, in a Wrapper, at One 
ShiUing per week, or in monthly parts, pnblished on the first of the month, 
price 5«. 

The VOLUMES of the LAW TIBfES and REPORTS, as completed, bonnd 
in HALF-CALF. Prices, respectiyely, 5«. 6cf. and 4^. 6aL per yoL 

PORTFOLIOS for preserying the current numbers of the LAW TIMES 
and LAW TIMES REPORTS. Prices respectiyely 5^. ed and Ss, Gd, 



